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Terry Fogarty note – 19 March 2011.

I don’t know whether or not the “WARNING” below applies to this transcript. However, as a precaution, I have changed the complainant’s name to “John Citizen” and that of the complainant’s dog to “Canis” – Latin for dog. They were probably published in the QCAT decision anyway.

BENCH:  Now, in relation to this I'll give my judgment.  Now, at about 3.15 p.m. on the 3rd of September 2009 an incident occurred between Mr Citizen's fox terrier, named Canis, and Mr Fogarty's German shepherd, named Shep, where Canis suffered some injuries.
For identification purposes I'll call the park the Cambridge(TF note “Cambridge” should be “Cambage”)Road Park. Inside the park is an off leash area for dogs.  These areas are commonly referred to in the community as a "dog park", and I'll call it as a dog park throughout the judgment.
Mr Fogarty and Shep were in the dog park when they noticed Mr Citizen and his dog Canis walking near the park.  It is not contested that Mr Fogarty inquired whether he was coming in, and Mr Citizen replied, "No", or words to that effect and kept walking.

It is Mr Fogarty's practice to put the dog on a lead when an unknown dog enters the park.  I must say this is a sensible precaution when dogs do not know each other, and gives them an opportunity to get to know each other.

Now, Shep escaped from the park and an incident occurred just outside one of the gates.  The facts surrounding Shep leaving the dog park and Mr Citizen entering the dog park, are in dispute.  It is not in dispute that the incident happened very quickly, and that Mr Citizen, never communicated his change of intention to enter the park.

Now, Mr Fogarty has been charged under section 194 subsection (1) of the Animal Management (Cats and Dogs) Act 2008, that he, as a relevant person, did not take reasonable steps to ensure the dog does not attack, or in any way that causes fear to someone else or another animal.  Mr Fogarty does not dispute that he is a relevant person.

Further particulars were provided on the 28th of January 2011 that are, that he failed to take reasonable steps, including being able to verbally or physically control and direct the dog to ensure the dog does not attack an animal.

The onus is on the prosecution to prove their case beyond reasonable doubt.  Now, the Act does not define what reasonable steps are.  The Macquarie dictionary defines reasonable as "endowed with reasonable", "agreeable to reason or sound judgment", "a reasonable choice", "not exceeding the limits prescribed by reason".
In Rolfe and Willis [1916] HCA 26 the High Court held, "Reasonable steps to prevent drunkenness means such steps as ought reasonably to be taken by way of precaution against the occurrence of drunkenness on premises under any circumstances that reasonably be anticipated and to prevent its continuance when its existence is discovered."

Now, the High Court statement was applied in Mounsey v. Lafayette [2002] VSC 342, and I agree with Mr Trout that it indicates the steps required would be what a reasonable person would take in the circumstances.
Now, Mr Citizen's evidence was that he used all his force to jam the dog between the gate and the fence and squashed him, and he described Shep as dropping his behind and shooting out like a cork out of a bottle.  I find that this clearly raises defence under section 196 subsection (1), as the action clearly provoked Shep.  It now falls on the prosecution to satisfy me beyond reasonable doubt.  I agree with Mr Trout's submissions on this point and the prosecution have failed to discharge the onus.

Now, if I'm wrong on this point I will now turn to whether Mr Fogarty failed to take reasonable steps, and I will now turn to the credibility of Mr Citizen and Mr Fogarty.  Mr Citizen's evidence I found less than compelling at times.  He was all over the place and confusing and inconsistent between his evidence today, his statement, and in his interview with Mr Casey.

Instances are he said he did not rush out.  He was busy putting stuff into the dog poo bin, and it happened so quickly.  The fact that the jamming of the dog only came out in evidence today, and in his statement, the fact that he held onto the gate with his left hand while placing rubbish in the bin, which he clearly conceded in cross-examination was impossible.

My view was that over time Mr Citizen has constructed a version of events which he believes is more favourable to the prosecution case, whereas I prefer the evidence of Mr Fogarty; while his estimates of time were inconsistent, frequently witnesses find estimating times as very difficult, especially when they are asked to break up times when the event itself was very short, which was the evidence of both parties.

Overall, he impressed me as generally trying to recall the events to the best of his ability.  He was not evasive.  He withstood quite extensive cross-examination and at times, confusion.  He did not exaggerate his evidence.  As he was walking towards the area, he noticed the gate open, and although he did not actually see the attack, as his vision was impaired by the poo bin, he could see that his dog approached the other dog.  It all happened very quickly.

I am also bound by the rule in Browne v. Dunn that it was not put to Mr Fogarty that the dog was not tied to the gate and that the gate was not fully opened.  I therefore find that Mr Citizen tethered his dog to the gatepost as he went through the gate to put the waste in the poo bin.  He did not close the gate, and Shep escaped through the open gate.
I now turn to whether Mr Fogarty took reasonable steps to ensure the dog did not attack or in any way cause fear to someone else or another dog.  I do find that Mr Fogarty took steps that a reasonable person would take in the circumstances.  When Mr Citizen was near the dog park, he asked him whether he was coming in.  He replied, "No."  He never communicated to Mr Fogarty a change in that decision.

Mr Fogarty's dog followed Mr Citizen and his dog from inside the fence.  There's no suggestion that his dog was in attack mood.  He was just doing what some dogs do in dog parks; follow another dog along the fence.  Now, when he noticed that Mr Citizen was tethering the dog to the post, he got up, as a precaution, and started to walk towards the area.  It's then that Mr Citizen came in and left the gate wide open.  This action of Mr Citizen was quite unpredictable, as one would have expected that he would have closed the gate behind him, given it was a dog park.  Shep was out, and the incident happened very quickly.

I find the description by Mr Citizen to be exaggerated, but certainly Shep did bite his dog.  Mr Fogarty arrived and took hold of his tail and placed him back inside the dog park.  He did not realise that Shep had bitten the dog.  He only knew that they had been together.  He had no reason to believe that Shep was going to attack the other dog.  He does not have a history of attacking dogs.  He is a friendly dog.

Mr Citizen then picked up his dog and left.  He did not tell him his dog had bitten his dog.  Mr Fogarty's only words to Mr Citizen was words to the effect that he had opened the gate.  I therefore find him not guilty of the offence.
…

BENCH:  In relation to it, I'm going to order costs.  Now, in relation to it is because the defendant did act fair and reasonably.  He participated in a record of interview at the first available opportunity at the dog park.  In that record of interview he certainly did put his side, which did disclose the reasonable steps he had taken.  He wasn't uncooperative at the interview and seemed to answer, it would appear, all the questions that were put to him.
Unfortunately, we don't have a record of the interview, but there was certainly no suggestion he didn’t cooperate and didn’t give answers along the evidence that he gave today, bar for one small point in relation to it.  So certainly the council were on notice that they had a person with a different view, a civilian, just like you relied on a civilian's evidence, but it was put at.  He didn’t come along today and surprise you.

And also the defence was raised by their own evidence, unfortunately.  If witnesses - your witness did raise that on your evidence, you say you didn’t know about it, but it was raised on your own evidence on the prosecution's evidence, the first defence.

Now the case wasn't fully particularised.  There was a jurisdictional point, and I agree that the full amount of $1500 shouldn’t be awarded for the first day, because it did amount to a jurisdictional point.  This matter has not been - the application of that High Court discussion, I don't think you could say is settled at all.  That people are running these cases.  So I found that him running the case was quite - it's still a matter - it's still a live issue in the Courts until we find out the application to the various acts.
However, I didn’t find that he was successful but I did order particulars.  So that instance, I would be prepared to offer him half the days cost at 750.  Now today, really, was the day of the trial.  That normally would have happened on the first day.  It has been an extensive day.  We've been here from 9.30, and it's now nearly half past 6.  So it has run the full day, and I would say he's entitled to the costs of 1500 for this day, because I'm treating it as the trial day, and the other day was a preliminary argument on jurisdiction.
And I've awarded in accordance with that, rather than - normally you would get the 1500 on the first day.  But this was the trial day.  It's been a lengthy day.  We only had a half hour for lunch.  So on that basis - and he did cooperate, and you were well aware that he had shown in his statement that there were reasonable steps in relation to it.  
So altogether - do I order - who's the complainant?  I order the complainant to pay, don't I?

MR GODFREY:  Well, perhaps not the individual - well‑‑‑‑‑

BENCH:  Well, doesn’t it come - who is - isn't it the individual and then the council pick up the bill?

MR GODFREY:  Well, the council - the individual, rather, is acting in their capacity as a public officer.

BENCH:  I know that, but I think even with costs against the police we order it in the police officer's name.

MR GODFREY:  I'm in your Honour's hands in that respect.  I can only indicate I've had one previous matter where council was awarded costs against them.

BENCH:  Yes.

MR GODFREY:  And that matter did go to SPER.  Perhaps I could ask that this matter also go to SPER if that's possible?

BENCH:  I - the council‑‑‑‑‑

MR TROUT:  Under the Justices Act, the person who the costs is awarded against has to pay within two months.

BENCH:  No, only if it's ex parte.  So I think I have to make an order.  I'm not - I would find it difficult.  SPER is set up for people who are impecunious.  I would like to think - we still have the option of, while it can be referred to SPER, we still have the option of allowing people so many months to pay.

MR GODFREY:  Certainly, your Honour.

BENCH:  I would think that the council's not so‑‑‑‑‑

MR TROUT:  Sorry, your Honour.  I do draw you - I've handed my section up to you.

BENCH:  Oh, is it?

MR TROUT:  But under that section‑‑‑‑‑

BENCH:  Oh, is it?

MR TROUT:‑‑‑‑‑158‑‑‑‑‑

BENCH:  Well, it might be‑‑‑‑‑

MR TROUT:  ‑‑‑‑‑after that‑‑‑‑‑

BENCH:  158.

MR TROUT:  ‑‑‑‑‑there is a section about the two month rule.

BENCH:  Oh, okay.  It might be in relation to costs.

MR TROUT:  Mmm.

BENCH:  You see.

MR TROUT:  It's either in the section.  I've handed both up to you, so‑‑‑‑‑

BENCH:  Oh, well‑‑‑‑‑

MR TROUT:  I don't have‑‑‑‑‑

BENCH:  ‑‑‑‑‑you come and point it out to me.

MR TROUT:  Yes.

BENCH:  I'm quite happy.

MR TROUT:  Okay.

BENCH:  It may be for costs like this.  But I - is my understanding correct that I order the - I haven't made an order for costs for some time.

MR TROUT:  Yes.

BENCH:  So I am reliant on my memory.  I thought it was against the individual officer.

MR TROUT:  Usually is, your Honour.

BENCH:  Yes.  The complainant, and then the council pick up the cost as a result.

MR GODFREY:  Look, it probably doesn’t really matter.

BENCH:  Yes.

MR GODFREY:  Eventually it will be the City Council that pays the bill anyway.

BENCH:  So‑‑‑‑‑

MR TROUT:  Subject to subsection (5) - I'm reading from 158A under the exercise of the discretion in relation to award costs, subsection (4) "Subject to subsection (5) the defendant is entitled to be paid by the state the amount shown in the certificate within two months after payment is claimed."  I'll just hand that section to you.

MR GODFREY:  With respect, that's probably talking about after it's been assessed.  And the certificate by a cost assessor has been produced.  Obviously if there's no‑‑‑‑‑

MR TROUT:  Oh, that's not relevant in these matters.

MR GODFREY:  Well‑‑‑‑‑

MR TROUT:  It can't be assessed in its‑‑‑‑‑

MR GODFREY:  ‑‑‑‑‑what - but what certificate are they talking about‑‑‑‑‑

MR TROUT:  ‑‑‑‑‑in a Justice Act.

MR GODFREY:  ‑‑‑‑‑if the Act talks about a certificate?

BENCH:  Well - well - what‑‑‑‑‑
MR TROUT:  The clerk of the Court makes‑‑‑‑‑

BENCH:  Are you disagreeing‑‑‑‑‑

MR TROUT:  ‑‑‑‑‑a certificate of the costs.

BENCH:  ‑‑‑‑‑that it shouldn’t be made an order that he pay the costs within two months?  I find it difficult to put in to pay it to SPER when we know he's going to be indemnified by the council.  I mean it's only that some orders previously with police were made against the Queensland Police Service, and I think someone - I'm - look, I'm really relying on memory.

MR TROUT:  Yes.  Well, what normally happens under this section is that the order's made.  The clerk of the Court signs the order, and that order has to be satisfied within two months.  It does tell some steps, some guidance steps there in - under the Act on how it should proceed under this‑‑‑‑‑

BENCH:  Well, would we order Chris McMahon to pay the sum within two months?  Would there be an objection to an order of that?
MR GODFREY:  No, I don't think so, your Honour.

BENCH:  And I'll just make the order within two months.  Okay.  Thank you, gentlemen, and thank you waiting for me to give my decision.
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