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THE Department of Employment and Workplace Relations has been heavily criticised for its behaviour as a litigator after it stripped a Queensland woman who has depression, alcohol dependence and asthma of her disability support pension.

Like all government agencies, the department is required under the Judiciary Act to be a "model litigant", conducting cases honestly and fairly.

Courts rarely criticise government agencies over their role as litigants, but two members of the Administrative Appeals Tribunal were so concerned about the behaviour of the department's legal representatives they spoke out in a decision delivered a fortnight ago.

Another lawyer with close ties to Employment and Workplace Relations told the Herald the department generally operated "at the very, very limit of acceptable conduct".

The tribunal's Edward Christie and John Morley said three flaws in the department's case against the woman, Rhonda Cleary, made it "difficult to reconcile how this application for review is consistent with the model litigant policy" and with the law governing the Administrative Appeals Tribunal itself.

"We draw the attention of the Secretary of the Department of Employment and Workplace Relations to our concerns," they said, dismissing the department's appeal.

Legal services directions to government departments include "not undertaking and pursuing appeals unless the Commonwealth or the agency believes that it has reasonable prospects for success or the appeal is otherwise justified in the public interest".

By law, departments must also pay legitimate claims without litigation and neither cause unnecessary delay nor take advantage of claimants who lack the resources to litigate. The department's pattern of withdrawing many of the cases it initiates in the tribunal - often at the last minute - has also raised questions about its role as a litigator. In 2006-07 it withdrew 202 matters, or two-thirds of its initial appeals.

"People have been put to additional angst and expense, and have even had their benefit suspended, only to have the department withdraw because it has no new evidence," a lawyer with ties to the department said. A Legal Aid Commission lawyer said the department did not mind "clogging the [tribunal's] lists with unmeritorious cases or wasting public money".

The department hired a barrister and the Australian Government Solicitor to represent it in the case against Ms Cleary. Dr Christie and Dr Morley said the case had been "triggered by a flawed understanding and application of medical issues by an occupational therapist".

Further, a report by Ms Cleary's psychiatrist had not been available to the public servant who had decided to deny her the pension - a decision later overturned by the Social Security Appeals Tribunal.

For the Administrative Appeals Tribunal hearing, the Australian Government Solicitor had failed to provide several reports from Ms Cleary's consulting doctors, including her psychiatrist, to the doctor who gave evidence for the department. That doctor's sole interaction with her was a two-hour interview, Dr Christie and Dr Morley said.

However, a senior lawyer with the department, Jeremy O'Sullivan, said the tribunal comments were more a criticism of the Australian Government Solicitor than the department, which had been the client. He said the department had never acted other than as a model litigant.
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