Millions lost in fierce legal war on the poor
[image: image1.jpg]



All on Merit ... former department secretary Peter Boxall.
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AUSTRALIA'S poorest people have been pursued in an unprecedented and aggressive legal campaign over welfare payments - and the workplace relations department is under fire for running up lawyers' bills chasing small amounts of money or cases so weak they never reach court.

The number of cases pushed through the courts by the Department of Employment and Workplace Relations has soared almost 20-fold over three years in one court alone, as pension payments are challenged and moves made to recover amounts as low as $1300.

In a campaign welfare advocates describe as harsh and punitive, the department has spent millions of dollars taking its social security "customers" to the Administrative Appeals Tribunal and then, in some cases, the Federal Court. The department pursues such legal action at a far higher rate than other departments overseeing government pensions.

A Herald investigation found the department has litigated against impoverished people even when Centrelink has made the mistakes; when medical evidence has supported a person's need for a disability pension; and when people are destitute and living on the streets. In some cases, people have been left with no income while being subjected to legal action.

"The department has taken a harsh, punitive and irresponsible approach," said Michael Raper, the president of the National Welfare Rights Network, the main advocacy group for welfare recipients.

"Many of the cases it pursued had absolutely no merit. It pressed cases, not to create legal precedents, but to set a tone it hoped would percolate down the line into Centrelink, which implements departmental welfare policy."

As part of a public service reshuffle last week, the new Labor Government changed the department's role. Its secretary, Peter Boxall, was made secretary of the Department of Resources, Energy and Tourism.

Dr Boxall would not comment on the rise in litigation, but said his former department had "acted only to protect the integrity of the social security system".

However, Mr Raper said the new Government had to overturn the Howard-era legacy of using taxpayer dollars to pursue cases which he said usually involved no fraud or wrongdoing, and which inflicted unnecessary hardship.

Welfare recipients pursued by the department include:

A single mother, Karla Richards, who has been chased to the full bench of the Federal Court for $1300. The department has run up legal bills estimated to be at least 10 times that amount in what so far has been a losing legal battle.

The dispute arose over Ms Richard's income declaration when she claimed a parenting payment. She was a part-time TAB worker who paid out on a winning ticket which was later found to be fraudulent. Her boss required her to cover the $1300 till shortfall, and she deducted this amount from her income when claiming her welfare payment. The department pursued her on the grounds she had not properly declared her income. It lost the case in November but has appealed.

Evelyn Ferguson, a part-time fish-and-chip shop assistant and carer for her disabled husband, had her unemployment benefit cut for six months because she moved from Woy Woy to be with her family in Port Macquarie. The department argued that she had moved to an area of lower job prospects. This was "ridiculous", the Administrative Appeals Tribunal said, dismissing the department's appeal.

The aggressive pursuit of welfare recipients dates from 2004, when the Howard government handed the department control of a $20 billion social security budget. As secretary, Dr Boxall oversaw a significant culture change, with the number of appeals by the department to the Administrative Appeals Tribunal soaring from just 17 in 2004-05 to 202 the following year, and to 321 last year.

A lawyer who has worked closely with the department said it had pursued social security recipients to the "nth degree" - whatever the legal merits of the case. The department was "ruthless in the pursuit of any and every case" where a social security recipient may have received a small overpayment - even when it had been given wrong and misleading advice by Centrelink.

"In my experience, [the department] operated at the very, very limit of acceptable conduct," he said.

Another lawyer, the Sydney barrister Craig Colborne, criticised the pursuit of weak cases. "Some cases they run are really stupid from a practical point of view," said Mr Colborne, who has represented social security recipients. "I've said [to the opposing lawyers], 'You're mad. You'll lose it on the facts. Why bother? Who told you to run this?"'

In 2006-07 the department won only half the cases it instigated in the tribunal. And for every case it pursues to a hearing, the department concedes many more, often at the last minute.

It withdrew from two-thirds of cases before they went to hearing. According to some lawyers, this was usually for lack of evidence or because the department's appeal lacked merit.

Whether successful or not, the department's enthusiasm for legal action costs taxpayers money. The cost of paying external lawyers, including for Federal Court reviews, jumped from $710,000 in 2005-06 to $1.8 million last financial year, Centrelink figures show.

Employment and Workplace Relations stands out as the department largely responsible for a huge jump in the number of overall government appeals to the tribunal. The Herald found there were 441 appeals by various federal departments last financial year - up from just 82 in 2004-05. Each case in the tribunal cost an average of $5300 to $14,500 and in the Federal Court $15,000 to $20,000.

Dr Boxall said it was untrue that the department had pursued cases without merit in its eagerness to appeal. "To do so would have not been consistent with the legal service obligations, which [the department] always followed," he said.

However, one tribunal decision did raise questions about whether the department had breached federal laws requiring government departments to be "model litigants". And its behaviour has led to friction with the Administrative Appeals Tribunal, whose president is Justice Garry Downes. The Herald has been told of concerns within the tribunal about the number and the nature of applications brought by Employment and Workplace Relations.

However, a senior lawyer with the department, Jeremy O'Sullivan, said his department had never acted as anything other than a model litigant and that it had conducted a "well-managed litigation strategy".

"This is not a kind of crusade. This is about departments meeting their legal obligation to monitor these things and to make sure incorrect precedents are not being established," he said. Flawed precedents could cost taxpayers hundreds of thousands or millions of dollars when similar decisions were made for thousands of people, he said.

It was also untrue that the department took action over small amounts of money in one-off cases.

"We wouldn't do it. Any sane department would not spend taxpayers' money on one-off cases that didn't have any precedent value," he said.

The department dropped appeals as soon as it discovered evidence did not warrant them.

"This is not bureaucracy gone mad. It's about meeting our Public Service Act obligations. If other groups want to attack [us], they're free to do it."

djopson@smh.com.au
