Correct Application of Section 120(1) – Part 2

In determining whether a particular morbid condition is war caused decision makers frequently apply the incorrect standards of proof. The correct standard of proof for those veterans with operational service is Section 120 (1) (beyond reasonable doubt) not Section 120 (4) (balance of probabilities). There are Federal Court decisions that rule that Section 120 (4) applies. However these decisions cannot take precedence over High Court decisions such as Bushell and Byrnes.
The following extracts provide the chain of linkage to support the use of Section 120 (1). The critical part of the High Court Precedent is: 

“the appellant's claim was not dependent on proof that he had sustained a severe injury”. That is from paragraph 14 of the combined (and therefore unanimous) decision of Chief Justice Sir Anthony Mason, Justice Mary Gaudron, and Justice Michael McHugh.
A Full Bench of the High Court clearly outranks any Federal Court Decision.
	From: Ena Mavis Deledio v Repatriation Commission [1997] 1047 FCA (10 October 1997)

VI HOW DOES A STATEMENT OF PRINCIPLES WORK?
Accordingly, the new regime of SoPs has to be given an operation consistent with s 120(1) and (3) as expounded by the High Court in Bushell and Byrnes.



	From: Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)
His Honour went on to observe (at 273) that "the 1994 amendments left intact the twin pillars of (i) the reverse onus of proof beyond reasonable doubt and (ii) the reasonable hypothesis. Accordingly, the new regime of SoPs has to be given an operation consistent with s 120(1) and 120(3) as expounded by the High Court in Bushell and Byrnes." Later his Honour said (at 273): 

"Obviously enough, in determining an SoP the RMA is not concerned with the individual circumstances of a particular veteran. The SoP operates in the discourse of hypothesis - a `tentative answer to a problem under study..." 

Heerey J added (at 275): 

"...it is necessary to repeat that the SoP has no function in relation to the proof or disproof (under s 120(1)) of the particular facts of a veteran's case. The SoPs function is limited to prescribing a medical-scientific standard with which a hypothesis must be consistent - so that the SoP can `uphold' the hypothesis. ...the SoP is a subset of proved (Bushell at 414) or known (Byrnes at 571) scientific fact. Where an SoP is applicable, it is a statute-backed declaration of what is proved or known scientific fact." 

We agree with each of these observations.

	BYRNES v. REPATRIATION COMMISSION (1993) 177 CLR 564 F.C. 93/037 (1993) 30 ALD 1
JUDGE1

MASON CJ, GAUDRON AND McHUGH JJ   

14.  Contrary to the submission of Mr Emmett, the appellant's claim was not

dependent on proof that he had sustained a severe injury. The sustaining of a

severe injury was part of the hypothesis upon which the appellant relied to

support his case.  He testified that he had dived into a pool and injured his

neck, causing him to be hospitalised.  This was the factual foundation for the

hypothesis that the dive had caused a severe ligamentous injury to his neck

and perhaps to a disc.  Because of ligamentous laxity, movement of the

cervical spine had increased.  This had caused early degenerative changes

which had resulted in the appellant's spondylosis. Furthermore, the strain on

the appellant's neck had been further increased by his naval work as a stoker.

15.  If the appellant had been able to prove that he sustained a severe injury

to his neck, part of the hypothesis would have been proved. Indeed, proof of a

severe injury would have been the factual foundation of another hypothesis

leading to the same conclusion but with a higher degree of probability than

the hypothesis upon which the appellant was forced to rely.  Similarly, proof

beyond reasonable doubt that the appellant had not suffered a severe injury

would have disproved the hypothesis put forward by Dr Rowden.  In the absence

of proof that the appellant had or had not sustained a severe injury, however,

his case had to be determined by examining whether it was a reasonable

hypothesis that his spondylosis was caused by an injury to his neck which

occurred when he dived into a shallow pool causing him to be hospitalised for

three days.  His case could succeed even though there was no evidence that the

1943 incident had resulted in severe injury.  Sustaining severe injury was

part of the hypothesis; it was not a matter for proof or evidence in his case.

16.  As a matter of law and not merely of fact, once a reasonable hypothesis

was raised the Commission was bound to find in favour of the appellant unless

it was satisfied beyond reasonable doubt of at least one of two matters.

First, that the appellant had not suffered injury of such severity to set in

train a process which could cause spondylosis.  Secondly, that the evidence of

Dr Rowden concerning the hypothesis and the evidence of Dr Whitty that there

was a 20 to 1 chance of it being correct were unacceptable.  Only if one or

other of these matters were negatived to the required standard of proof would

it be open to the Commission to conclude that the injury was not war-caused.

Although nothing in s.120 (see s.120(6)) imposes on any person any onus of

proving any matter relevant to a determination under that section, the

Commission, as a matter of law, could not be "satisfied, beyond reasonable

doubt, that there is no sufficient ground for making that determination"

(s.120(1)) unless it was satisfied as to one or other of these matters.

17.  Two specialists, eminent in their field, were agreed that diving into a

pool and injuring the neck of the diver could lead to spondylosis of the neck.

They disagreed merely as to the likelihood that the diving and neck injury in

this case had led to spondylosis. Although Dr Whitty thought that the

hypothesis was unlikely, he nevertheless conceded that there was one chance in

21 that the hypothesis was valid.  It was not open to the Tribunal, therefore,

to say that the hypothesis relied on by the appellant was not reasonable

because there was only a 20 to 1 chance of it being valid.  A hypothesis

within that degree of probability cannot as a matter of law be regarded as

unreasonable for the purposes of s.120.
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