BBD Dot Point is a simplified explanation of the prevailing “Case Law” in relation to the “benefit of the doubt” provisions in the Veterans Entitlement Act.
BBD stands for:

· Bushell

· Byrnes

· Deledio

The law is the legislation as interpreted by any relevant “Case Law”.

The courts are hierarchical.

The two courts we need to consider are:

· High Court

· Federal Court

High Court precedents are superior to Federal Court precedents when they interpret the same matters in the legislation.
The starting point for our discussion is the Deledio appeal 
for it defines the precedents that are to apply since the 1994 introduction of the SOP system.

(Note: The Deledio appeal upheld completely the original Federal Court decision with the exception of the following: “1. Vary order 3 made at first instance by substituting the word "law" for the words "these reasons".” For purposes of explanation it is sometimes better to refer to quotes from the original Federal Court decision by Justice Pater Heerey.)
“Accordingly, the new regime of SoPs has to be given an operation consistent with s 120(1) and (3) as expounded by the High Court in Bushell and Byrnes.”

Major Precedents:
· Wrong to prefer one doctor’s opinion over another.

· Section 120 (1) applies to all matters affecting entitlement.

· Bushell and Byrnes cover entire range of proven and unproven morbid conditions so Federal Court decisions purporting to create precedents on these matters are invalid. (Usually saying diagnosis must be made using VEA Section 120 (4) and one diagnosis is to be preferred over others.)

Major Precedents – Wrong to prefer one doctor’s opinion over another:

1. Conflict with other medical opinions is not sufficient to reject a hypothesis as unreasonable.  As we have earlier pointed out, it is not the function of s.120(3) to require the Commission to choose between competing hypotheses or to determine whether one medical or scientific opinion is to be preferred to another.
 

2. The exercise is not one of balancing or weighing the respective merits of a range of professional opinions. Rather, it is a case of determining whether the particular theory has a rational foundation.

3. A further reason for rehearing the whole case is that, although the precise basis of the Tribunal's decision is not clear, an examination of the evidence before the Tribunal supports the inference "that the tribunal (was) applying the wrong test or (was) not in reality satisfied of the requisite matters"

4. Conflict with other medical opinions is not sufficient to reject a hypothesis as unreasonable.

5. It is possible, especially as here, where the aetiology of the disease is unknown, to have more than one reasonable hypothesis advanced which suggest different causes of the disease.

Major Precedents – Section 120 (1) applies to all matters affecting entitlement:

6. Sub-section 120 (1)
 governs the finding of each of the relevant facts on which entitlement depends.

7. The finding of these facts is governed solely by sub-s.(1).

8. If the material does raise a reasonable hypothesis, sub-s.(3) does not operate and the ultimate determination of a causal connection must be made on the whole of the material pursuant to sub-s.(1)

9. But the decision-maker cannot be satisfied that the condition does not exist or that the circumstances did not occur unless the material establishes those negative conclusions beyond reasonable doubt
.

10. But it is necessary to repeat that the SoP has no function in relation to the proof or disproof (under s 120(1)) of the particular facts of a veteran's case.

Major Precedent - Bushell and Byrnes cover entire range of proven and unproven morbid conditions so Federal Court decisions purporting to create precedents on these matters are invalid:

11. Put another way, the SoP is a subset of proved (Bushell at 414) or known (Byrnes at 571) scientific fact.

12. In some cases, the hypothesis may assume the occurrence or existence of a "fact".  That itself does not make the hypothesis unreasonable.

13. However, in a case where a causal connection between the circumstances of operational service and a veteran's morbid condition is a matter of hypothesis only, the raising of a reasonable hypothesis by the evidence not only precludes the operation of sub-s.(3) but also will generally preclude a determination under sub-s.(1) that there is no causal connection. In such a case, where a decision-maker makes a determination under sub-s.(1) on the same material as that which led to a conclusion under sub-s.(3) that there is a "reasonable hypothesis" of connection, it would be impossible to conclude beyond reasonable doubt that there is no causal connection.  Before a negative conclusion could be reached, the decision-maker would have to be satisfied beyond reasonable doubt of the existence of some further fact which destroys the applicability of the reasonable hypothesis of causal connection.
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