	Departmental Instructions referred to in this material are publicly available from the Department of Veterans’ Affairs (Australia) website.

Hyperlink: http://www.dva.gov.au/index.htm
Use “CLIK” hyperlink at top right: http://www.dva.gov.au/clik/index.htm


Department of Veterans’ Affairs’ Departmental Instruction C11/2005 of 12th April 2005 instructs DVA staff to act in breach of the VEA Act, the Criminal Code and the Crimes Act, and to suppress evidence of breaches of the Privacy Act. It replaced C12/2000 of 3rd March 2000 which carried the same instructions.

These Departmental Instructions order staff to not include relevant information on veterans’ files. The consequence of these actions is that this information is not taken into account when determining the veterans’ applications for war pensions. They also instruct staff to not accept external reports until they are happy with them.

Some of this suppressed information could contain evidence of breaches of the Privacy Act.

It is possible that 3,000 veterans could be affected Australia wide. With the TPI at almost $35,000 pa this represents a potential loss of $105 million pa to veterans.
Breaches of the Criminal Code and/or the Crimes Act by:

· Departmental Instruction No: C11/2005 

· Issued on 12 April 2005 

· Titled “Use of Researchers and Research Reports”
C11/2005 replaced:

· Departmental Instruction No: C12/2000 

· Issued on 3 MARCH 2000 

· Titled “RESEARCHERS FOR HISTORICAL AND FACTUAL INFORMATION”
Although the wording of the Departmental Instructions differs, the critical elements discussed here are identical.
The following are relevant:

· Veterans Entitlements Act

· Section 17

· Section 18

· Section 208

· Criminal Code

· Section 11.5

· Section 142.2

· Crimes Act 1914

· Section 42

· Section 43

· Section 70

The Departmental Instructions direct DVA claims assessors to act dishonestly.
The criminal actions need to be considered in relation to both executive staff and claims assessors. The technical details follow.

These extracts are in a different order to their order in the Departmental Instructions.
	Filing the report
	Only the report by the researcher should be put on the veteran’s file. 

Invoices, preliminary reports and correspondence with the researcher must be placed on a general file for that researcher or on another general file.  This material should not appear on the veteran’s file. 


	Acceptance of the report
	Before accepting a research report the claims investigator should satisfy themselves of the integrity of the report.  They should read the report as soon as possible after it is received, and before accepting the report, the claims investigator should ensure that: 


it is clear and contains responses to the questions posed; 


the sources of the information provided are referenced by the use of footnotes;


it is consistent within itself (for example, names are correctly spelt throughout, the claimant’s units are correct, there are no contradicting elements); and


it is not argumentative in tone and does not contain inappropriate material such as personal opinions or gratuitous comments.

If the report does not meet these requirements, the researcher should be asked to amend their report.


	Privacy Act 1988
	All requests for reports are subject to the Privacy Act 1988 and the Privacy Principles.  Privacy Principle 10 requires that only the information necessary for the contracted person to provide the service should be provided to them. 

Under no circumstances is the researcher to be provided with a medical or psychiatric report.  The claims investigator must provide the researcher with only that part of any clinical history taken by a doctor, psychiatrist or other medical professional that relates to the claimed stressor, trauma, event or occurrence. 

Similarly, the researcher should not be provided with a copy of the veteran’s contentions.  Rather, the claims investigator needs to clearly identify those portions of the veteran’s contentions that require clarification and request a report that specifically addresses the factual basis of these points only.  

Please note that if there is a breach of the Privacy Act 1988, the officer concerned may be held liable for any of their actions which led to the breach .


	Veterans’ Entitlements Act 1986

4A  Application of the Criminal Code


Chapter 2 of the Criminal Code applies to all offences against this Act.

Note:
Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.


	Veterans’ Entitlements Act 1986

17  Investigation by the Secretary


(1)
Where a claim is made for a pension under subsection 14(1), or an application is made for an increased pension under subsection 15(1) or for a pension under subsection 15(2), the Secretary shall cause an investigation to be made into the matters to which the claim or application relates.


(2)
The Secretary shall, upon completion of the investigation in respect of a claim or application, cause the claim or application to be submitted to the Commission for its consideration and determination.


(3)
A claim or application submitted to the Commission under subsection (2) shall be accompanied by:


(a)
any evidence furnished by the claimant or applicant in connection with the claim or application; and


(b)
the documents relevant to the claim or application that are under the control of the Department, including any evidence or documents relevant to the claim or application obtained in the course of the investigation of the claim or application under subsection (1).




	Veterans’ Entitlements Act 1986

18  Duties of Commission in relation to pensions


(1)
It is the duty of the Commission in considering a claim or application submitted to it, to satisfy itself with respect to, or to determine, as the case requires, all matters relevant to the determination of the claim or application.

(2)
Where the Board, the Administrative Appeals Tribunal or a court makes a decision remitting to the Commission a matter, being:


(a)
the assessment of the rate, or increased rate, at which a pension is to be payable under this Part; or


(b)
the fixing of the date as from which a decision of the Board, the Administrative Appeals Tribunal or the court is to operate;

it is the duty of the Commission to determine that matter having regard to the provisions of this Act and the reasons of the Board, the Administrative Appeals Tribunal or the court, as the case may be, for that decision.




	CRIMINAL CODE ACT 1995 

- SECT 11.5 Conspiracy 

(1) 

A person who conspires with another person to commit an offence punishable by imprisonment for more than 12 months, or by a fine of 200 penalty units or more, is guilty of the offence of conspiracy to commit that offence and is punishable as if the offence to which the conspiracy relates had been committed. 

Note: Penalty units are defined in section 4AA of the Crimes Act 1914 . 
 


	CRIMINAL CODE ACT 1995 

- SECT 142.2 Abuse of public office 

(1) 

A Commonwealth public official is guilty of an offence if: 

(a) the official:             
(i) 

exercises any influence that the official has in the official's capacity as a Commonwealth public official; or 

(ii) 

engages in any conduct in the exercise of the official's duties as a Commonwealth public official; or 

(iii) 

uses any information that the official has obtained in the official's capacity as a Commonwealth public official; and 

(b) the official does so with the intention of: 

(i) 

dishonestly obtaining a benefit for himself or herself or for another person; or 

(ii) 

dishonestly causing a detriment to another person. 

Penalty: Imprisonment for 5 years. 

 


	Crimes Act

42  Conspiracy to defeat justice


(1)
Any person who conspires with another to obstruct, prevent, pervert, or defeat, the course of justice in relation to the judicial power of the Commonwealth, shall be guilty of an indictable offence.

Penalty:
Imprisonment for 5 years.


(2)
For the purposes of an offence against subsection (1), absolute liability applies to the physical element of circumstance of the offence, that the judicial power is of the Commonwealth.

Note:
For absolute liability, see section 6.2 of the Criminal Code.


(3)
For a person to be guilty of an offence against subsection (1):


(a)
the person must have entered into an agreement with one or more other persons; and


(b)
the person and at least one other party to the agreement must have intended to obstruct, prevent, pervert or defeat the course of justice pursuant to the agreement; and


(c)
the person or at least one other party to the agreement must have committed an overt act pursuant to the agreement.


(4)
A person may be found guilty of an offence against subsection (1) even if:


(a)
obstructing, preventing, perverting or defeating the course of justice pursuant to the agreement is impossible; or


(b)
the only other party to the agreement is a body corporate; or


(c)
each other party to the agreement is a person who is not criminally responsible; or


(d)
subject to subsection (5), all other parties to the agreement have been acquitted of the offence.


(5)
A person cannot be found guilty of an offence against subsection (1) if:


(a)
all other parties to the agreement have been acquitted of such an offence; and


(b)
a finding of guilt would be inconsistent with their acquittal.


(6)
A person cannot be found guilty of an offence against subsection (1) if, before the commission of an overt act pursuant to the agreement, the person:


(a)
withdrew from the agreement; and


(b)
took all reasonable steps to prevent the obstruction, prevention, perversion or defeat.


(7)
A court may dismiss a charge of an offence against subsection (1) if the court thinks that the interests of justice require the court to do so.


(8)
Section 11.1 of the Criminal Code does not apply to an offence against subsection (1).


	Crimes Act

43  Attempting to pervert justice


(1)
Any person who attempts, in any way not specially defined in this Act, to obstruct, prevent, pervert, or defeat, the course of justice in relation to the judicial power of the Commonwealth, shall be guilty of an offence.

Penalty:
Imprisonment for 5 years.


(2)
For the purposes of an offence against subsection (1), absolute liability applies to the physical element of circumstance of the offence, that the judicial power is of the Commonwealth.

Note:
For absolute liability, see section 6.2 of the Criminal Code.


(3)
For the person to be guilty of an offence against subsection (1), the person’s conduct must be more than merely preparatory to the commission of the offence. The question whether conduct is more than merely preparatory to the commission of the offence is one of fact.


(4)
A person may be found guilty of an offence against subsection (1) even if doing the thing attempted is impossible.




	Crimes Act

70  Disclosure of information by Commonwealth officers


(1)
A person who, being a Commonwealth officer, publishes or communicates, except to some person to whom he is authorized to publish or communicate it, any fact or document which comes to his knowledge, or into his possession, by virtue of being a Commonwealth officer, and which it is his duty not to disclose, shall be guilty of an offence.


(2)
A person who, having been a Commonwealth officer, publishes or communicates, without lawful authority or excuse (proof whereof shall lie upon him), any fact or document which came to his knowledge, or into his possession, by virtue of having been a Commonwealth officer, and which, at the time when he ceased to be a Commonwealth officer, it was his duty not to disclose, shall be guilty of an offence.

Penalty:
Imprisonment for 2 years.
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Checklist:

· This file (Criminal Breaches.doc)

· RESEARCHERS FOR HISTORICAL AND FACTUAL INFORMATION.doc
· RESEARCHERS 2 FOR HISTORICAL AND FACTUAL INFORMATION.doc
· Breaches of Criminal Code.xls Details top of this page.

· Power to remake a decision.doc
The significance of the “Power to remake a decision.doc” file.

“The improper exercise of a function, that is exercise without the authority, is called ultra vires, simply meaning beyond powers. Ultra vires decisions are void ab initio (invalid from the outset)

From a strictly legal viewpoint, the rationale of that reality is that, if a decision-maker does not have the legislated authority to make that decision, then the decision which he or she has issued is not lawful from the moment that it was made by the decision-maker.
Criminal Breaches
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