Historical Research Reports, such as those provided by Writeway, are covered by VEA Section 17.

 VEA Section 17 (Investigation by the Secretary) mandates: 
“The Secretary shall cause an investigation to be made into the matters to which the claim or application relates”.

In considering and determining the claim or application the Commission is required to take account of any evidence or documents obtained that are relevant to the claim or application. Mostly this information is about medical matters, although other matters can be included. Doctors have to pass examinations and are authorized by government.
The critical issue for material obtained under Section 17 is how it is treated during the claims process. Historical Research Reports are typically requested in relation to verifying factors contained in an SOP.

This process is poorly understood by claims assessors.

The case law is: 

· “Sec 120(1) governs the finding of each of the relevant facts on which entitlement depends”.

· “The finding of these facts is governed solely by sub-s.(1)”

The relevant part of Section 120(1) is:

“the Commission shall determine that the injury was a war‑caused injury, that the disease was a war‑caused disease or that the death of the veteran was war‑caused, as the case may be, unless it is satisfied, beyond reasonable doubt, that there is no sufficient ground for making that determination”
“The hypothesis will not be reasonable if it is: 
(i) contrary to proved or known scientific facts, 

(ii) obviously fanciful, impossible, incredible, absurd, ridiculous, not tenable, too remote or too tenuous; or 

(iii) (since 1994) inconsistent with (not upheld by) an applicable SOP. 

If the hypothesis is reasonable the claim will succeed unless:
(iv) one or more facts necessary to support it are disproved beyond reasonable doubt; or 

(v) the truth of a fact inconsistent with the hypothesis is proved beyond reasonable doubt. 

At no stage is there an onus of proof on the claimant. If one of the disputed facts happens also to be a component of an SOP then the commission must disprove that fact beyond reasonable doubt, just like any other relevant fact."
As a delegate of the Repatriation Commission your legal duty is:

· To decide the veteran’s claim honestly. 
· In accordance with the appropriate statute law. 
· In accordance with the appropriate case law.
· Uninfluenced by anyone else. 
So before you can use the information from the Historical Researcher’s Report to disallow a veteran’s claim you must be sure that:

· one or more facts necessary to support it are disproved beyond reasonable doubt; or 

· the truth of a fact inconsistent with the hypothesis is proved beyond reasonable doubt.
Does the inability of the Historical Researcher to verify the claim disprove the matter beyond reasonable doubt?

How complete are commander’s diaries?

Does Section 119 apply?

Does the report show the veteran was elsewhere at the time of the incident?

What is the probability for “beyond reasonable doubt”?

Does the fact that the Historical Researcher is not legally registered as a “Private Investigator” affect the accuracy of the report?

As a “Delegate of the Repatriation Commission” you should know the answers to the preceding questions, and in fact all the information in this article.

For your convenience, the following material is relevant:

Correct Application of Section 120(1).doc


Repatriation Commission v Ena Mavis Deledio (1998) 391 FCA (22 April 1998).doc
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