
	TERRY

FOGARTY


	[image: image1.png]




	TELEPHONE   0419 668 197

Email:
fogartyt@bigpond.net.au

Web: http://vesca.tripod.com
	16 MANN AVENUE

NORTHGATE QLD 4013

AUSTRALIA


	David Fagan 

Editor of The Courier Mail

41 Campbell Street

Bowen Hills Qld 4006
	Postal address 
GPO Box 130 
Brisbane 
Queensland 4001


Wednesday, 10 January 2007
Bureaucracy’s Triple Whammy Against Veterans

Dear David,

It’s not easy for me to tell whether “News Ltd” feels strongly about “governance” as it apples to Australia’s Federal Public Service or whether it was merely writing an editorial. 
	Editorial - Government fails test on governance

The public sector should be held to the same high standard as private industry on corporate governance 

November 30, 2006 – The Australian Newspaper (Full copy included with this letter)


The governance issues concerned with AWB are very small when compared to the governance issues concerning the determination of pension entitlements of Australia’s military veterans. However given that Sir Keith Murdoch championed the Australian Diggers’ cause after World War 1 it may be that “News Ltd” is prepared to play a decisive part in redressing these injustices.
As an outsider looking in it appears to me that the media won’t touch these issues unless they emanate from a protected forum such as a court or parliamentary proceeding. Unless an organisation such as News Ltd is prepared to take some legal risk then these matters will never get resolved. In any case there may be a profit potential for News Ltd.
Traditional approaches of appealing to politicians and/or working through Ex Service Organisations have not worked and will not work. Working through the criminal justice system is very difficult mainly because the issues have to be “approved” by public servants before they get to court.

The essence of the problem is that Veterans’ legislation is beneficial legislation. The most significant requirement is that a veteran, with operational service, is entitled to a pension unless the government is satisfied “beyond reasonable doubt” that there is no sufficient ground for making that determination.
Despite losing five nil at the High Court the Repatriation Commission still applies the laws incorrectly. The consequence is that many veterans are wrongly denied pensions. The “checks and balances” provided by the Veterans’ Review Board and the Administrative Appeals Tribunal, both of whom are independent, fail because these bodies similarly apply the laws incorrectly, thus completing the “triple whammy”. (There’s also an internal review called a “Section 31 review” which fails the veterans in these cases, so it’s really a “quadruple” whammy.)
Nobody knows the number of veterans incorrectly denied their pensions but, according to DVA’s annual reports, the pool from which these veterans would come numbers about 110,000. I’m not suggesting that all of these veterans would be entitled to pensions, but even (say) 10% represents some very large sums of money. TPI is approximately $35,000 pa and veterans would probably be entitled to backpay for several years. I’ll leave you to multiply those figures, but the result will be billions of dollars. 
That defines the enormity of the crime.
It also identifies an income earning opportunity available to the organisation that can achieve these benefits for veterans. Given that most veterans would not be expecting these benefits I believe most would be prepared to pay a small proportion to those who obtained the benefits for them.

I’ve referred to some very big issues and as an aid to understanding these matters I’ve prepared a folder of relevant issues.  I’ve also copied it to a CD ROM and made it available on my web site. The hyperlink is: 

http://vesca.tripod.com/Veterans/Index.htm
As a media organisation you have the ability to influence what issues are discussed.  Discussing the correct issues would be a very big improvement. Veterans’ issues concern a large number of citizens from the World War 2 era to the current military. Maybe you could develop this matter in conjunction with a university. I notice criminologist Paul Wilson is a regular contributor to the media.
I hope we can discuss these issues at an early date.

Yours faithfully,

Terry Fogarty.

Note About Access to Files of Individual Veterans.
Previously when a media organisation obtained details of wrongdoing the matter came to an end when the Minister was queried. Typically the Minister would reply that details concerning individual veterans are not discussed because of privacy concerns.

There is a publicly available source of information concerning these matters. Decided cases from the Administrative Appeals Tribunal are published as “Court Reports”. Over 3,000 cases involving the Repatriation Commission are available. Whilst these reports are typically 20 to 30 pages long, as opposed to the veterans files which usually contain hundreds of pages, they nevertheless contain enough information to determine whether they have been correctly determined consistent with the legislation and the High Court Precedents.

The analysis I did in relation to the “second opinion doctor” deals with this. Whilst most Tribunals did not apply the rules correctly one involving Professor McCabe correctly identified (and applied) the “Bushell” precedent.  (He wasn’t consistent in doing this however.) Obviously if the rules were incorrectly applied by the AAT level they would be incorrectly applied at the previous decision levels. (VRB and DVA).

The Case involving Professor McCabe is:

Hart and Repatriation Commission [2004] AATA 380 (16 April 2004).
I’ve put a copy on my web site.
	Database
	Term
	Numbers

	Commonwealth: High Court of Australia
	Repatriation
	7

	Commonwealth: High Court of Australia Transcripts
	Repatriation
	12

	Commonwealth: Federal Court of Australia Full Court Decisions
	Repatriation
	20

	Commonwealth: Federal Court of Australia 
	Repatriation
	451

	Commonwealth: Federal Magistrates Court of Australia Decisions
	Repatriation
	25

	Commonwealth: Administrative Appeals Tribunal
	Repatriation
	3,036

	Commonwealth: All Cases
	Repatriation
	3,548


Editorial - Government fails test on governance

The public sector should be held to the same high standard as private industry on corporate governance 

November 30, 2006

THE AWB fiasco has highlighted a sharp contradiction in the Howard Government's approach to world's best practice on corporate governance. On the one hand, the obligations applying to company boards and executives have been tightened dramatically in response to the collapse of insurance giant HIH and other corporate failures. On the other, the standards applying to public servants and their ministers appear to have gone the other way. As the findings of the Cole inquiry show, it would seem no one is now forced to take responsibility for anything in the public service. This is not because the importance of proper corporate governance is misunderstood. In an address to the APEC summit at Los Cabos, Mexico, in October 2002, John Howard urged that corporate governance should be "as strong and transparent and as open and acceptable as it can possibly be" in the interests of competitive capitalism and more open trade. And as ASIC commissioner Berna Collier told a corporate governance summit in 2002, there was more at stake than how corporations were directed and controlled. Corporate governance was also about the mechanisms by which those who direct and control the corporations are monitored and supervised. It was about making those in control accountable. On this score, the Howard Government has failed.

It may well be true, as Terence Cole found, that AWB lied about its activities and concealed facts from the Government. It may also be true that public servants were keen to believe assurances from AWB on the basis it was regarded as an honourable company working for the benefit of Australian farmers. But the Prime Minister's response to the Cole report, claiming the Government is off the hook completely, is disingenuous. Mr Howard said there was no doubt Mr Cole had found there was no illegality by the Government, no turning of a blind eye by DFAT, and no knowledge by government ministers that AWB had paid bribes to Saddam Hussein. But the commission did find key failings that make it hard to believe the Government has met its own test of best practice in corporate governance. Firstly, it presided over a flawed privatisation of AWB that transferred the public wheat sales monopoly to private ownership without the necessary oversight to safeguard Australia's trading reputation. The Government's second failing was not to put in place adequate mechanisms to ensure Australia's commitment to the UN sanctions against Iraq was honoured. There was no corporate governance regime under which DFAT approved and submitted AWB's contracts to the UN, and, as delegates of the minister, signed export permissions for fraudulent contracts. Nor was there any system for how DFAT staff should proceed in response to allegations received from intelligence reports and diplomatic channels about possible breaches of the sanctions. DFAT's excuse that it was merely a post-box for the UN, and could neither investigate complaints nor hand them to other organisations, such as the Australian Federal Police, rings hollow. In light of the damage the AWB scandal has done, it is reasonable that the Government explain its poor performance and take responsibility for it. Foreign Minister Alexander Downer's claim yesterday that nothing needs to change is simply not good enough. 

Editorial from “The Australian” newspaper, 30th November, 2006.
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