
	TERRY

FOGARTY


	[image: image1.png]




	TELEPHONE   0419 668 197

Email:
Terence.fogarty2@three.com.au
Web: http://vesca.tripod.com
	16 MANN AVENUE

NORTHGATE QLD 4013

AUSTRALIA


Tuesday, 9 September 2008

CMC and OFT Running Dead?

	Hyperlink if reading online

	20080909 to Qld AG Letter.doc

	20080909 to Qld AG Major Summary.doc

	20080909 Summary VEA Material.doc

	20080909 Summary - Tilbrook to AFV.doc

	20080909 Summary OFT to Grahame Wheeler.doc

	20080909 Summary Misc Corresl.doc

	20080909 Summary FOI Repat Barrister.doc


When Australia’s veterans are sent on “operational service” the government of the day expects them to sacrifice their lives, if necessary, to protect democracy. Over the decades approximately 105,000 Australian veterans have made the “Supreme Sacrifice”. Countless more have been wounded in action or suffered morbid conditions arising out of, or attributable to, their “operational service”.

Part of democracy is the doctrine of the separation of powers whereby every veteran (indeed every citizen) is entitled to have disputed matters resolved in an appropriate court. So it is a massive betrayal of these sacrifices when bureaucrats in the OFT and CMC “run dead” on these issues. The obligation of the Queensland agencies is to apply the laws without fear or favour and without engaging in conspiracies with Commonwealth agencies.
I’m writing to you because of the reply dated 1 May 2008 from the Queensland Crime and Misconduct Commission concerning the “Writeway” issues raised by Grahame Wheeler. These appear to have been going on for some years. However the issues go far deeper than this letter from CMC so it should be easier for everyone if I provide a summary in this letter and more detailed comments in the accompanying folders.
My understanding of investigations is that the investigator is required to independently verify, or not, all of the evidence gathered by the investigator. The investigator should also have a good working knowledge of the relevant legislation and case law. This is no small task in relation to the Veterans’ Entitlements Act 1986 (as amended) given that there are 5 relevant High Court decisions approximately 400 Federal Court decisions, approximately 1,500 pages of basic legislation and SOPs covering approximately 290 morbid conditions. The Writeway investigations are usually about verifying “stressors” required by some of the SOPs. (SOP = Statement of Principle)
	From 2006-07 Annual Report of Repatriation Medical Authority:

As at 30 June 2007, the SOPs provide cover for 290 particular kinds of injury and disease.


Incidentally the Repatriation Commission has lost all five cases at the High Court - a damning indictment on the ability (and probably the integrity) of its legal officers. The Repatriation Commission (which includes the Department of Veterans’ Affairs) is not an independent party in this matter so it is totally inappropriate for either OFT or CMC to accept DVA/Repat’s interpretation of matters as correct. 
Repat/DVA Melbourne Barrister, Gerry Purcell, in his “Memorandum of Advice” dated 12 February 2007, invokes Section 109 of the Australian Constitution. Relevant Commonwealth Statutes include:

· The Veterans’ Entitlements Act 1986 (as amended).
· The Criminal Code 
· The Crimes Act 1914 (as amended)

He incorrectly claims Section 128 should apply to Writeway (it applies to “The Secretary”) but fails to consider Sections 17, 19A, 24 or 120 in particular. 
VEA Sec 17 shows clearly that Writeway’s activities are “investigations” not “research”. 

VEA Sec 19A provides the basis that “Consent Declarations” signed by veterans are signed under duress and therefore invalid. This destroys the effectiveness of the amendments to Section 6 of the Queensland “Security Providers Act 1993”.
	Who is a private investigator

s 6 amd 2002 No. 13 s 124 sch; 2007 No. 15 s 7


The “Consent Declarations” only authorise incoming information to DVA not outgoing. The very minimum outgoing information to permit an “investigation” would be the veteran’s name. Release of this probably breaches the Privacy Principles and the The Crimes Act 1914, by the Repat/DVA staff.
The Security Provider’s Act uses “express consent”

The Consent declaration provides a “general consent”.
“General consent” is clearly not “express consent”.

	6 Who is a private investigator

(1) A private investigator is a person who, for reward—

(a) obtains and gives private information about another

person, without the other person’s express consent; or




There are copies of extensive correspondence with the Commonwealth bureaucracy on these types of issues on my web site – hyperlink http://vesca.tripod.com/ - scroll down to “Correspondence 2007” and/or “Correspondence 2008” or use search facility on web page. It is abundantly clear that they have one set of rules for breaches by citizens against the government and another set of rules for breaches by the government against citizens. The correspondence on my web site shows that this approach is supported by very experienced legal politicians on both sides of politics. Effectively the bureaucracies have circumvented the doctrine of the separation of powers.
The advice is either to refer issues to the Australian Federal Police or to the Ombudsman. Matters referred to the AFP are avoided because of the AFP regulations. The Ombudsman is a toothless tiger and cannot prosecute anybody. Private prosecution can occur for the wealthy but then the CDPP can take it over and close it down.

So Section 4A of the VEA is a sham, because it cannot be enforced by veterans.
	VEA 4A  Application of the Criminal Code


Chapter 2 of the Criminal Code applies to all offences against this Act.


Similar sections apply in other (probably all) Commonwealth legislation.
**********

I have separated material into the following folders:
· FOI Repat Barrister

· OFT to Grahame Wheeler

· Tilbrook to AFV

· VEA Material

· Misc corres
A summary is provided within each folder.
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