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John Tilbrook contacted Gerry Purcell by Facsimile dated 18 January 2007. He addressed Purcell as “Gerry Purcell Advocate, DVA Melbourne”. Purcell doesn’t appear to be currently employed by DVA and I couldn’t find his name searching the AAT database. “Advocate” is a term not mentioned, or defined, in the VEA. Usually “Advocates” are “Delegates of the Repatriation Commissioner”. The significance of being a “Delegate” is that they are legally responsible for their own decisions as opposed to the letter from CMC where the signatory acted as an agent for the Director. 
I found the listing below in the online yellow pages. It appears to be the same person and suggests he is no longer employed by DVA.

	From Online Yellow Pages – 6/9/08

Purcell G L

Category: Barristers (All states except TAS) 

Address

205 William St
Melbourne
VIC, 3000
Australia 




The report below also suggests Purcell is no longer employed by DVA.

I found the report referred to below by searching the internet:

	“Prosecutor Gerald Purcell told the Melbourne Magistrates Court”

From the Melbourne Age – May 13 2008

http://www.theage.com.au/news/national/garbage-in-bay-brings-penalties-of-52000/2008/05/12/1210444339483.html


The point of the above comments is that Purcell doesn’t appear to have worked for DVA for very long and doesn’t appear to have any particular expertise in this matter. His “Memorandum of Advice” appears to have been prepared on the basis of defending Tilbrook’s preferred position and adapting his arguments to justify this position rather than having an objective look at the legislation.
It’s a fairly common approach by Repat/DVA to quote a precedent or a section of an act and then to wrongly represent it. It’s essentially dishonest. A detailed analysis of Purcell’s “Memorandum of Advice” follows: 

In paragraphs 5 & 6 Purcell provides information that contradicts information in Anthony Johnson’s letter to Grahame Wheeler. He indicates that an OFT Investigator (Tamsin Mellor) was already involved and that Writeway had already provided the information that he (Johnson) said he could not obtain.

Purcell’s Memorandum is dated 12 February 2007

Anthony Johnson’s letter is dated 25 October 2007 – eight months after Purcell’s.
The Queensalnd “Security Providers Act 1993 Part 3 – Inspectors” and Section 41 in particular provide the powers that Johnson says he does not have. Purcell refers to section 41 in paragraph 2 of his memorandum.
	41 Power to require information from certain persons

(1) If an inspector suspects, on reasonable grounds, that a

contravention of this Act has happened, the inspector may

require any of the following persons to give information about

the contravention—

(a) a person who was a security provider at a time relevant

to the contravention (a relevant time);

(b) a person who had directly or indirectly engaged a

security provider at a relevant time;

(c) a person who was an employee of a person mentioned in

paragraph (a) or (b) at a relevant time.

(1A) The inspector may require the information to be given—

(a) to the inspector or another specified inspector; or

(b) at the place the requirement is made or at another stated

place; or

(c) immediately or at, by or within a stated time; or

(d) in person or in another specified way.

(2) When making the requirement, the inspector must warn the

person that it is an offence to fail to give the information,

unless the person has a reasonable excuse.

(3) The person must comply with the requirement, unless the

person has a reasonable excuse for not complying with it.

Maximum penalty—60 penalty units.

(4) It is a reasonable excuse for the person to fail to give

information if giving the information might tend to

incriminate the person.

(5) The person does not commit an offence against this section if

the information sought by the inspector is not in fact relevant

to the contravention.




Purcell tries to classify Writeway’s work as “research” but VEA Section 17 quite clearly classifies it as “investigation”. Paragraph 12 of Purcell’s Memorandum provides an example.
Purcell does not provide any authority for his views expressed in paragraph 13. His views are quite clearly contradicted by the precedent from the Engineer’s Case.
	The legalistic and literalist approach to interpretation adopted by the Court in the Engineers Case reached its zenith with the influence of Sir Owen Dixon on the Court. In his celebrated statement concerning interpretation of the Constitution, Dixon said:
"The Court's sole function is to interpret a constitutional description of power or restraint upon power and say whether a given measure falls on one side of a line consequently drawn or on the other, and that it has nothing whatever to do with the merits or demerits of the measure.

"Such a function has led us all I think to believe that close adherence to legal reasoning is the only way to maintain the confidence of all parties in Federal conflicts. It may be that the Court is thought to be excessively legalistic. I should be sorry to think that it is anything else. There is no other safe guide to judicial decisions in great conflicts than a strict and complete legalism."




In paragraph 16 Purcell argues that “DVA cannot be a private investigator” when the issue is whether “Writeway” is a private investigator.
In paragraph 17 he argues that Section 109 of the Australian Constitution should apply. If he was consistent he would argue that the VEA will prevail. By way of example he argues that VEA Section 128 should prevail over any conflicting Queensland legislation. Yet again his statement is misleading because VEA Section 128 applies to the Repatriation Commission, not Writeway. Repat/DVA could indeed do all those things but they have chosen not to and have contracted the work out to Writeway.

In paragraph 18 he argues that Writeway “is, for all relevant purpose, acting as an employee or agent of DVA.” In paragraph 19 he contradicts this by by saying “The contract contains a disclaimer to the effect that the Agreement between the parties does not make the researcher an employee, partner or agent of the Commonwealth”.
In paragraph 20 Purcell does not provide any authority such as precedents to justify his views. Again he uses “research”. VEA Section 17 clearly classifies this as “investigation”.
In paragraph 21 Purcell refers to a Departmental Instruction on the use of Researchers and Research Reports. This DI actually instructs decision makers to act illegally. It is the subject of much correspondence by me and Commonwealth agencies refuse to investigate, and where necessary prosecute, the offending staff. See table below:
	Hyperlink: http://vesca.tripod.com/Criminal%20Actions%20Within%20DVA/Criminal%20Breaches.doc
Department of Veterans’ Affairs’ Departmental Instruction C11/2005 of 12th April 2005 instructs DVA staff to act in breach of the VEA Act, the Criminal Code and the Crimes Act, and to suppress evidence of breaches of the Privacy Act. It replaced C12/2000 of 3rd March 2000 which carried the same instructions.




In paragraphs 23, 24 & 25 Purcell deals with “the Privacy Act (Cth)”. In respect of paragraphs 23 & 24 Privacy Principles 10 1 (d) & 11 1 (e) apply. These negate his arguments.
Near the end of paragraph 24 Purcell states “the real purpose of the Act was to “clean up” the security industry. This particularly applies to Writeway whose reports are of an inadequate evidentiary standard. A sample of Writeway’s reports (not selected by Writeway) should be examined by OFT to see if they are of the required evidentiary standard. The statement in paragraph 2 of page 2  of Tilbrook’s 1999 letter to AFV “In the event that there is no mention of an incident, then an informed comment is made as to the ‘probability’ of a particular claim” particularly warrants this action.

VEA sec 119 applies to evidence but it does not countenance evidence that does not provide “substantial justice” to the veteran.
	119  Commission not bound by technicalities


(1)
In considering, hearing or determining, and in making a decision in relation to:


(a)
a claim or application;

.

.

.
the Commission:


(f)
is not bound to act in a formal manner and is not bound by any rules of evidence, but may inform itself on any matter in such manner as it thinks just;


(g)
shall act according to substantial justice and the substantial merits of the case, without regard to legal form and technicalities; and


(h)
without limiting the generality of the foregoing, shall take into account any difficulties that, for any reason, lie in the way of ascertaining the existence of any fact, matter, cause or circumstance, including any reason attributable to:


(i)
the effects of the passage of time, including the effect of the passage of time on the availability of witnesses; and

(ii)
the absence of, or a deficiency in, relevant official records, including an absence or deficiency resulting from the fact that an occurrence that happened during the service of a veteran, or of a member of the Defence Force or of a Peacekeeping Force, as defined by subsection 68(1), was not reported to the appropriate authorities.




In paragraph 25 Purcell claims the “State Act” is invalid because of conflicts with the “Privacy Act (cth)” because it “does not provide for licensing of “record keepers””. Writeway aren’t “record keepers”. Claims like this would have to be judicially tested, or a satisfactory precedent provided.

In paragraphs 26 to 33 Purcell argues that Writeway should not be considered an “investigator” citing sections of the Queensland Security Providers Act 1993. None of these claims appear to have any validity.
In paragraph 34 Purcell talks of restructuring Writeway using a solicitor structure. The facts are that this has not been done. There is no guarantee that it would effectively circumvent the Queensland Act. This paragraph suggests that Purcell thinks that Writeway are “investigators”.
Paragraphs 35 & 36 rely on veterans giving “express consent” to Writeway to conduct investigations. This matter is dealt with in other sections of this material. However the essentials are:

The reasons that this argument is incorrect are:

1. Consent declaration signed under duress – not valid - VEA Sec 19A

2. Consent declaration only provides a “general” consent not an “express” consent.

3. Consent declarations only authorise incoming information to DVA not outgoing.

Purcell’s conclusions starting with paragraph 37 are wrong. The strongest reason is that the “consent declarations” are signed under duress and therefore invalid. The duress is contained in VEA Section 19A and is that DVA will not process the veteran’s claim if the “consent declaration” is not signed.
Paragraph 38 contains indications of a possible conspiracy between Queensland OFT and DVA. These matters should have been resolved in open court not secretly behind closed doors.
� EMBED MSPhotoEd.3  ���








20080909 Summary FOI Repat Barrister
Page 1 of 7

[image: image2.png]


_1154520696.bin

