“The Law” is a combination of the relevant legislation and any applicable court interpretations (Legal Precedents) of the relevant legislation.
The court system is hierarchical. Interpretations by lower courts cannot overrule interpretations by higher courts.

The hierarchical structure relevant to the Veterans’ Entitlement Act 1986 is:

1. High Court.

2. Full Benches of the Federal Court. (Priority according to number of Judges on Full Bench.)
3. Single Judges of the Federal Court.

The following are included only to show their place in the decision making process. They are not part of the hierarchical structure in relation to precedents:

4. Administrative Appeals Tribunal.

5. Veterans Review Board.

6. DVA Section 31 Decisions

7. DVA Primary Decisions.

Parliament is supreme in this environment in that it can change the relevant legislation, as it did after the O’Brien case.

There are only five High Court cases, since 1977, involving the Repatriation Commission.

The Repatriation Commission has lost all five cases.

	Hyperlink
	Comment
	Pages
	Date

	REPATRIATION COMMISSION v. LAW (1981)
	Deledio Precedent
	11
	1981

	REPATRIATION COMMISSION v. JOHN DAVID O'BRIEN (1985) 
	Deledio Precedent - negated by Parliament
	16
	1985

	BUSHELL v. REPATRIATION COMMISSION (1992)
	Deledio Precedent - Sec 120(1) Supreme Precedent
	22
	1992

	BYRNES v. REPATRIATION COMMISSION (1993)
	Deledio Precedent - 1 in 21 probability
	6
	1993

	Roncevich v Repatriation Commission [2005] HCA 40 (10 August 2005)
	Whether injury arose out of or was attributable to defence service – Sec 70
	35
	2005


The benchmark Federal Court Cases are:

	Hyperlink
	Comment
	Pages
	Date

	Ena Mavis Deledio v Repatriation Commission
	Onus of Proof
	23
	1997

	Repatriation Commission v Ena Mavis Deledio
	Onus of Proof
	20
	1998


The correct process to determine which rules apply.
Given that lower court precedents cannot overturn precedents from higher courts the correct approach is to examine the High Court Decisions to determine:

1. Do the High Court Judgements relate to the matter under consideration?

2. Has legislation negated part or all of any of the High Court Judgements?

Judge Peter Heerey in “Ena Mavis Deledio v Repatriation Commission [1997] 1047 FCA (10 October 1997)” did this for us when he ruled the following cases as relevant:

1. BUSHELL v. REPATRIATION COMMISSION (1992)
2. BYRNES v. REPATRIATION COMMISSION (1993)
Judges Beaumont, Hill, and O’Connor agreed with him in “Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)”. Even though this is a Full Federal Court decision it is the highest ranking case for this matter because there was no appeal to the High Court.

Any precedent first mentioned in one of the “High Court” cases is a “High Court” precedent, not a “Federal Court” precedent. In other words it outranks any “Federal Court” precedent on that matter and cannot be overturned by even a “Full Bench” of the “Federal Court”.

The following statement from the Primary Deledio case summarises the situation:

“As has been mentioned, and notwithstanding the trenchant criticism of the Baume Committee, the 1994 amendments left intact the twin pillars of (i) the reverse onus of proof beyond reasonable doubt and (ii) the reasonable hypothesis. Accordingly, the new regime of SoPs has to be given an operation consistent with s 120(1) and (3) as expounded by the High Court in Bushell and Byrnes.”
The following statement from the Deledio Appeal supports the statements in the Primary Deledio case:

“In order to understand the issues that arise on this branch of the Commissioner's argument, some reference should be made to the general history of the legislation and to the mischief sought to be remedied by the 1994 Amendments in particular. Heerey J explained these matters in his reasons in describing development of the early legislation, O'Brien's Case, the "reasonable hypothesis" and its operation in Bushell and Byrnes and the role of the SoP. We agree with his Honour's explanation of each of these considerations. It is not necessary for us to restate it or to add to it.”

Parliamentary Hansard Reports from 1992 and 1994 show that the Repatriation Commission, through the ALP Government then in power, tried to introduce legislation to negate the judgement of the Bushell Case, and failed.
How do we determine which “High Court” precedents apply?

The only way “High Court” precedents can be changed is by legislation or another High Court case.

No High Court cases have overturned these precedents.

The intended legislation of 1992 obviously did not.

What about the 1994 legislation which introduced the Statements of Principles? Apart from introducing another test to establish a “reasonable hypothesis” it did not change any of the “High Court” precedents.
Here’s how Judge Peter Heerey explained the issue in the primary Deledio case:

	The particular claim then has to fit the template laid down in the SoP. The Byrnes methodology is applied. Do the facts raised by the claimant give rise to a reasonable hypothesis? Proof of facts is not in issue at this point. The hypothesis will not be reasonable if it is: 

(i) contrary to proved or known scientific facts, 

(ii) obviously fanciful, impossible, incredible, absurd, ridiculous, not tenable, too remote or too tenuous; or 

(iii) (since 1994) inconsistent with (not upheld by) an applicable SoP. 

If the hypothesis is reasonable the claim will succeed unless: 

(iv) one or more facts necessary to support it are disproved beyond reasonable doubt; or 

(v) the truth of a fact inconsistent with the hypothesis is proved beyond reasonable doubt. 

At no stage is there an onus of proof on the claimant. If one of the disputed facts happens also to be a component of an SoP then the Commission must disprove that fact beyond reasonable doubt, just like any other relevant fact. For example, in the present case the factors in the SoP include 70 gm/day consumption for at least 20 years. As it happens there was no dispute in the present case that the veteran's intake in fact was of this order. But if the Commission were to deny this, then s 120(1) requires the Commission to prove beyond reasonable doubt that the veteran's intake was in fact less than the SoP level. Put another way, the SoP system does not have the effect that some of the facts relevant to a claim, viz those facts which coincide with factors set out in an SoP, have to be proved by the claimant. Such a view would be inconsistent with the retention of s 120(1) and (3) in the face of the Baume Committee's recommendations. Still less do the 1994 amendments have the effect, as happened in the present case, that the claimant has to prove all the facts raised by the hypothesis. 




The table below shows the judges who sat on each case. Some judges sat on more than one case. 12 different judges were involved.
	Judges
	Law 1981
	O'Brien 1984
	Bushell 1992
	Byrnes 1993
	Cases

	Aickin
	Yes
	 
	 
	 
	1

	Brennan
	 
	Yes
	Yes
	 
	2

	Dawson
	 
	Yes
	Yes
	 
	2

	Deane
	 
	 
	Yes
	 
	1

	Gaudron
	 
	 
	 
	Yes
	1

	Gibbs
	Yes
	Yes
	 
	 
	2

	Mason
	Yes
	 
	Yes
	Yes
	3

	McHugh
	 
	 
	Yes
	Yes
	2

	Murphy
	Yes
	Yes
	 
	 
	2

	Stephen
	Yes
	 
	 
	 
	1

	Toohey
	 
	 
	Yes
	 
	1

	Wilson
	 
	Yes
	 
	 
	1

	 
	 
	 
	 
	 
	 

	12
	5
	5
	6
	3
	19


The High Court cases are rich with precedents.

Important ones are:

· Section 120 (1) governs the finding of relevant facts on which entitlement depends.

· The finding of these facts is governed solely by Section 120 (1)

· Sub-section (3) is not directed either to the morbid condition of the veteran or to the circumstances of the veteran's operational service, but solely to the hypothesis connecting the two.

· It would be an exceptional case in which it would be right for the A.A.T., forming its own view of competing medical theories, to hold an hypothesis of connection favouring entitlement to be unreasonable, when the hypothesis is supported by "a responsible medical practitioner, speaking within the ambit of his expertise"
· Notwithstanding the submission of counsel for the Commission, s.120(3) is not exhaustive of the content of s.120(1). Sub-section (3) is concerned with whether "the material" raises a reasonable hypothesis that the relevant injury, disease or death was connected with the service of the veteran.  It is not concerned with conflicts in the material, whether they be of opinion or fact.
· As we have earlier pointed out, it is not the function of s.120(3) to require the Commission to choose between competing hypotheses or to determine whether one medical or scientific opinion is to be preferred to another.
· But once the material raises such a hypothesis, the operation of s.120(3) is spent and the case falls to be determined in accordance with s.120(1).  That is to say, the Commission must determine that the injury etc. was war caused unless it is satisfied beyond reasonable doubt that there is no sufficient ground for making the determination.
· We cannot conceive of a case where, for the purpose of s.120(3), the hypothesis is reasonable having regard to the raised facts, yet the Commission could be satisfied, "beyond reasonable doubt, that there is no sufficient ground for making the determination" even though the raised facts are not disproved
The following details were extracted from the “Austlii” web site.

The point at issue is that if precedents from any one of the 451 Federal Court cases, or the 25 Federal Magistrates Court cases, clash with the High Court precedents from Bushell or Byrnes then the High Court precedents are the valid precedents. Many (perhaps most) decision makers do not distinguish between the different levels within the legal hierarchy.

	Database
	Term
	Numbers

	Commonwealth: High Court of Australia
	Repatriation
	7

	Commonwealth: High Court of Australia Transcripts
	Repatriation
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	Commonwealth: Federal Court of Australia Full Court Decisions
	Repatriation
	20
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	Repatriation
	451
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	Repatriation
	25
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	Repatriation
	3,036

	Commonwealth: All Cases
	Repatriation
	3,548
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