Correct Application of Section 120(1) VEA

It is very important when reading this material to understand that the precedents governing the correct application of Section 120(1) are High Court precedents.

As such they cannot be countermanded by decisions of lower courts, such as the Federal Court, regardless of how many judges comprise the Federal Court.

Because of this the internal instructions from the Repatriation Commission, including the subsidiary DVA, are totally incorrect and misleading.

At the very least decisions that use these rules and adversely affect veterans are required to be remade.

It’s worth noting that since 1977 the Repatriation Commission has been to the High Court five times and lost all five cases. Initially they changed the rules, but being unable to do that after the Bushell decision in 1992 they appear to be selectively disregarding critical parts of the High Court precedents.
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The correct application of Section 120(1) is vital to the success of most pension claims. It is poorly understood and incorrectly applied.
120  Standard of proof


(1)
Where a claim under Part II for a pension in respect of the incapacity from injury or disease of a veteran, or of the death of a veteran, relates to the operational service rendered by the veteran, the Commission shall determine that the injury was a war‑caused injury, that the disease was a war‑caused disease or that the death of the veteran was war‑caused, as the case may be, unless it is satisfied, beyond reasonable doubt, that there is no sufficient ground for making that determination.

· Legal precedents are declarations by the court to lower jurisdictions as to how a particular piece of legislation is to be interpreted. 
· They are orders, not options or suggestions. 
· They are legally binding on lower jurisdictions.
The legal hierarchy is:

1. Parliament

2. High Court

3. Federal Court

4. AAT

5. VRB

6. Repatriation Commission

· Full benches are higher in the hierarchy than sole judges of the same court.

· The benchmark cases in relation to the application of Section 120(1) are the two Deledio cases (primary and appeal).

· If Parliament wanted to change the legislation in respect of Section 120(1) it could, but it hasn’t. (See Kirby in Roncevich)
· Deledio, a Federal Court case, draws its authority from High Court cases particularly Bushell and Byrnes.

· Deledio says Sec 120(1) applies to components of an SOP.

· Deledio appeal (three judges) says they agree with Deledio about this.

· Bushell (High Court case) says Sec 120(1) governs the finding of each of the relevant facts on which entitlement depends.

· More importantly Bushell says: “The finding of these facts is governed solely by sub-s.(1)”
· Byrne (High Court case) says one chance in twenty one is sufficient. “A hypothesis within that degree of probability cannot as a matter of law be regarded as unreasonable for the purposes of s.120.”

· Lower jurisdiction claims that Section 120(4) apply to parts of these processes are clearly incorrect.

· So too are claims that Bey changes Deledio. It is commented on by the three judges in the Deledio appeal and clearly does not.

The error of law manifests itself in decision making when decision makers require the veteran to prove a particular matter.
The correct approach is: “Can the decision maker (as delegate of the Commission etc) be satisfied beyond reasonable doubt that the required matter did not happen?”
	The extract below from the Statement Of Principles for Post Traumatic Stress Disorder demonstrates.

Commonly the requirement is that the veteran must positively affirm those facts.

The correct approach is that the decision maker must accept that part of the claim unless the decision maker is satisfied beyond reasonable doubt that the particular matter never happened. (One chance in twenty one is acceptable – See Byrne case – full reference in this article.)
As an example if the decision maker is not satisfied beyond reasonable doubt that the veteran did not experience, witness, or was confronted with an event etc then the decision maker must accept that matter.



	(b) For the purposes of this Statement of Principles, “post traumatic

stress disorder” means a psychiatric condition meeting the

following description (derived from DSM-IV):

(A) the person has been exposed to a traumatic event in which:

(i) the person experienced, witnessed, or was

confronted with an event or events that involved

actual or threatened death or serious injury, or a

threat to the physical integrity of self or others; and

(ii) the person’s response involved intense fear,

helplessness, or horror; and



	From page 19 of: Ena Mavis Deledio v Repatriation Commission [1997] 1047 FCA (10 October 1997)


VI HOW DOES A STATEMENT OF PRINCIPLES WORK? 

As has been mentioned, and notwithstanding the trenchant criticism of the Baume Committee, the 1994 amendments left intact the twin pillars of (i) the reverse onus of proof beyond reasonable doubt and (ii) the reasonable hypothesis. Accordingly, the new regime of SoPs has to be given an operation consistent with s 120(1) and (3) as expounded by the High Court in Bushell and Byrnes. 




	From page 21 of: Ena Mavis Deledio v Repatriation Commission [1997] 1047 FCA (10 October 1997)

But it is necessary to repeat that the SoP has no function in relation to the proof or disproof (under s 120(1)) of the particular facts of a veteran's case.


	From page 21 of: Ena Mavis Deledio v Repatriation Commission [1997] 1047 FCA (10 October 1997)

If one of the disputed facts happens also to be a component of an SoP then the Commission must disprove that fact beyond reasonable doubt, just like any other relevant fact.
…..

Put another way, the SoP system does not have the effect that some of the facts relevant to a claim, viz those facts which coincide with factors set out in an SoP, have to be proved by the claimant.
….

Still less do the 1994 amendments have the effect, as happened in the present case, that the claimant has to prove all the facts raised by the hypothesis.


	From page 10 of: Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)

(vii) The Tribunal erred in law by placing the burden of proof upon the respondent. The Tribunal did not consider whether it was disproved beyond reasonable doubt that there was a change for the Veteran, compared with his diet in civilian life, which resulted in the habits he adopted thereafter (at 276).


	From page 16 of: Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)

In order to understand the issues that arise on this branch of the Commissioner's argument, some reference should be made to the general history of the legislation and to the mischief sought to be remedied by the 1994 Amendments in particular. Heerey J explained these matters in his reasons in describing development of the early legislation, O'Brien's Case, the "reasonable hypothesis" and its operation in Bushell and Byrnes and the role of the SoP.
We agree with his Honour's explanation of each of these considerations. It is not necessary for us to restate it or to add to it.


	From page 16 of: Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)

The reasonable hypothesis requirement applies: s 120(3). If there is an SoP it must `uphold the hypothesis': s 120A(3). The RMA must set out factors which must exist, and which of them must be related to service, `before it can be said that a reasonable hypothesis has been raised': s 196B(2)." 

We agree. 




	From page 16 & 17 of: Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)

His Honour went on to observe (at 273) that "the 1994 amendments left intact the twin pillars of (i) the reverse onus of proof beyond reasonable doubt and (ii) the reasonable hypothesis. Accordingly, the new regime of SoPs has to be given an operation consistent with s 120(1) and 120(3) as expounded by the High Court in Bushell and Byrnes." Later his Honour said (at 273): 

"Obviously enough, in determining an SoP the RMA is not concerned with the individual circumstances of a particular veteran. The SoP operates in the discourse of hypothesis - a `tentative answer to a problem under study..." 

Heerey J added (at 275): 

"...it is necessary to repeat that the SoP has no function in relation to the proof or disproof (under s 120(1)) of the particular facts of a veteran's case. The SoPs function is limited to prescribing a medical-scientific standard with which a hypothesis must be consistent - so that the SoP can `uphold' the hypothesis. ...the SoP is a subset of proved (Bushell at 414) or known (Byrnes at 571) scientific fact. Where an SoP is applicable, it is a statute-backed declaration of what is proved or known scientific fact." 

We agree with each of these observations. 


	From page 18 of: Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)

At no stage is there an onus of proof on the claimant. If one of the disputed facts happens also to be a component of an SoP then the commission must disprove that fact beyond reasonable doubt, just like any other relevant fact." 

In our view, therefore, the learned primary Judge correctly stated the questions of law to be addressed by the decision-maker in a case such as the present where the provisions of s 120(3) and (1) are to be applied in the light of the 1994 Amendments. 




	From page 18 of: Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)

Finally, we come to the significance, for present purposes, of Bey. As has been noted, Bey was decided after the decision at first instance here. But, in our view, Bey does not bear upon any of the present questions. 

The essence of the reasoning in Bey lies in the criticism of the decision in Cooke v Repatriation Commission (1997) 45 ALD 205. In Bey, the majority, speaking of Cooke, said (at 730): 

"In the passages from the judgments of Einfeld J and Lee J relied on by the primary judge their Honours concluded that the mere possibility of a connection between a disease and war service is sufficient to constitute a `reasonable hypothesis' on the ground that any hypothesis is no more than a possibility. Accordingly, for the tribunal to say that a reasonable hypothesis is not raised by a mere possibility of a connection reflects a misconception of the task imposed by s 120(3). In our view that course of reasoning ignores the fact that the expression in question is not `hypothesis' but `reasonable hypothesis'. While a hypothesis may be no more than a possibility or supposition, in order for a hypothesis to be reasonable, it must, as East states, be pointed to or supported, and not merely left open as a possibility, by the material before the decision-maker." 

But, as has been seen, the nature of the hypothesis is not, in the sense described in Bey, an issue in the present case. That aspect was common ground between these parties. 

(See also Repatriation Commission v McLean, Davies J, 17 April 1998, unreported, where (at 8-9) Bey was also distinguished). 

It follows that we cannot accept this branch of the Commission's argument and in this regard, the appeal fails. 




	From page 19 of: Repatriation Commission v Ena Mavis Deledio [1998] 391 FCA (22 April 1998)

ORDERS 

Accordingly, we make the following orders: 

1. Vary order 3 made at first instance by substituting the word "law" for the words "these reasons". 

2. Appeal otherwise dismissed, with costs. 




	From: BYRNES v. REPATRIATION COMMISSION (1993) 177 CLR 564 F.C. 93/037 (1993) 30 ALD 1 

17.  Two specialists, eminent in their field, were agreed that diving into a pool and injuring the neck of the diver could lead to spondylosis of the neck. They disagreed merely as to the likelihood that the diving and neck injury in this case had led to spondylosis. Although Dr Whitty thought that the hypothesis was unlikely, he nevertheless conceded that there was one chance in 21 that the hypothesis was valid.  It was not open to the Tribunal, therefore, to say that the hypothesis relied on by the appellant was not reasonable because there was only a 20 to 1 chance of it being valid.  A hypothesis within that degree of probability cannot as a matter of law be regarded as unreasonable for the purposes of s.120.



	From: BUSHELL v. REPATRIATION COMMISSION (1992) 175 CLR 408 F.C. 92/035 (1992) 29 ALD 1 

4.  Section 120 was introduced in order to reverse the decision of this Court in Repatriation Commission v. O'Brien ((9) (1985) 155 CLR 422; Senate, Parliamentary Debates (Hansard), 13 November 1985, at p 2106), but s.120 must be construed according to its own terms rather than by reference to constructions placed on its statutory predecessor.  Sub-section (1) governs the finding of each of the relevant facts on which entitlement depends:  the circumstances of the veteran's operational service, the veteran's morbid condition and, relevantly, the causal connection between the two:  "a

reasonable hypothesis connecting the injury, disease or death with the circumstances of the particular service rendered by the person". Sub-section (3) contains a particular provision relating to the last of those issues. Sub-section (3) is not directed either to the morbid condition of the veteran or to the circumstances of the veteran's operational service, but solely to the hypothesis connecting the two.  Unless the material before the

decision-maker, unaffected by any notion of onus of proof or by any presumption, raises a reasonable hypothesis of a causal connection between the morbid condition and the veteran's operational service, the decision-maker is directed to form the relevant negative conclusion specified in par.(a), (b) or (c).  I shall return presently to discuss what is meant by a "reasonable hypothesis" in the context of sub-s.(3), but it is clear that any reasonable

hypothesis raised by the material must relate to the circumstances of the instant case, that is to say, it must relate to the morbid condition and to the circumstances of the veteran's operational service which the decision-maker finds to exist.  The finding of these facts is governed solely by sub-s.(1).
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