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Veterans' Affairs (1994-95 Budget Measures) Legislation Amendment Bill 1994 

House: House of Representatives

Portfolio: Veteran's Affairs

Commencement: Parts of the Bill will commence as follows:

Divisions 1 and 4 of Part 2 (special and intermediate rates of pension) are taken to have commenced on 1 June 1994;

Division 3 of Part 2 and Part 3 (provisions relating to mariners) commence on 1 July 1994;

Division 5 of Part 2 (foreign pensions) commences on 1 January 1995; 

Divisions 6 and 7 of Part 2 (partner service pension and income support supplement) commence on 20 March 1995; 

Part 4 (amendments to the Social Security Act 1991) commences on 30 March 1995; and 

The remainder of the Bill will commence on Royal Assent.

Purpose

The Bill makes a number of amendments to the Veterans' Entitlements Act 1986 (the Principal Act) and covers a wide variety of issues affecting veterans. The Bill amends the Principal Act to:

establish a specialist Tribunal, the Repatriation Medical Authority (RMA) to deal with medical scientific issues relevant to claims for pensions as a result of diseases or injury;

modify the eligibility criteria for claims for special and intermediate rate pensions;

abolish the Seaman's War Pensions and Allowances Act 1940 and bring veteran mariners under the auspices of the Veterans' Entitlements Act 1986;

encourage veterans to claim any foreign pension for which they may be eligible;

modify the payment of partner service pensions; 

transfer the payment of income support payments for war widows and widowers under the Social Security Act 1991 to the Veterans' Entitlements Act 1986; and 

make other minor consequential amendments.

Background

The principal Act covers a wide range of issues affecting ex- service persons, but most importantly, deals with the payment of special disability and other service related pensions. Commonwealth repatriation programs have had these pensions as an essential component since the First World War, and over the past 80 years, new benefits have become available as the number and type of veterans increased. New allowances were developed in the 1920s, which were followed by the extension of eligibility in the 1940s and 50s and indexation of pensions in 1976. In 1976, an independent Inquiry headed by Justice Toose 1 examined the operation of the repatriation scheme, and reported to Parliament in that same year. The Inquiry outlined the basic propositions driving veterans' legislation, namely that the nation is indebted to those who served it, and endangered their lives for it, and that therefore, the nation has a duty to ensure that those persons, and their dependants should be adequately provided for 2 . The obligations implicit in this duty were stated to include rehabilitation of service persons into civilian life, care for service widows, and continual re- examination of the adequacy of benefits with doubts to be resolved in favour of claimants. Some reform of the system was made following the Inquiry, although the next major reform occurred with the enactment of the Veterans' Entitlements Act 1986. This Act consolidated and rationalised the previous arrangements under the Australian Soldiers' Repatriation Act 1920 3 , and a Veterans' Entitlements Act Monitoring Committee was established which lodged a report with the Minister in May 1988, recommending change in various areas. 

In November 1992, the Senate Standing Committee on Legal and Constitutional Affairs considered a Bill amending the Principal Act, which sought to change the standard of proof when seeking a pension, as a result of a High Court decision handed down in 1992, Bushell v Repatriation Commission 4 . The Committee heard oral and written submissions on the issue, but the Bill expired with the dissolution of the Senate in 1993 5 . The response to this decision is picked up by this Bill.

Another important catalyst for reform in the area was the release of Audit Report No. 8 of 1992- 93 6 , which, as part of its review of the Department of Veterans' Affairs (DVA), dealt with the nature and purpose of repatriation compensation under the Principal Act. The audit objectives and approach were to:

" analyse the results of program operations and how they relate to repatriation compensation objectives or principles;

assess the efficiency and effectiveness of DVA's administrative processes, in particular the processing and determination of compensation claims; and

assess the impact of the appeals process on the effectiveness of the (compensation) Sub- program." 7

The report was particularly critical of the so- called "beneficial approach" to the granting of pensions under the Principal Act. Under this approach, veterans with operational service within the meaning of the Principal Act have claims for pensions accepted where there is a "reasonable hypothesis" of a war service connection to the disability or death. This approach was stated to lead to:

"...claims being accepted which:

revolve around an indirect or secondary relationship between the veterans' service and disability or cause of death;

are often based on causal links which are very weak by standard epidemiological criteria; and

are based upon weak or inadequate evidence in which uncertainties, lack of precision, and inconsistencies are frequent." 8 

The Report made a number of findings, and decided that there was the need for a fundamental review of the operation of the legislation in certain areas, more so given the cost of compensation at $1.4 billion in 1991- 92. Its major recommendations included:

Fundamental review of the War Widows' Pensions component of the compensation sub- program (Recommendation 1) 9 ;

Fundamental review of the Disability Pension component of the compensation sub- program, including the question of what disabilities should be accepted as war caused (Recommendation 2) 10 ; and

That the Repatriation Commission obtain from the Government more detailed working objectives for disability and war widows' pensions regarding the strength of the disease/service connection that should be accepted (Recommendation 10) 11 .

The report also recommended that supporting legislation be amended to better reflect the needs of younger veterans, particularly those suffering psychiatric conditions 12 .

As a result of both the Audit report, and the decision in Bushell referred to above, the then Minister for Veterans' Affairs, Senator the Hon. John Faulkner established the Veterans' Compensation Review Committee on 13 August 1993. The Committee comprised the Hon. Professor Peter Baume AO, Air Vice Marshall Richard Bomball AO AFC and Ms Robyn Layton QC, and its terms of reference included the standard of proof provisions under the Principal Act, the recommendations of the Audit Report and the ramifications of the Bushell case. The Committee was required to report by March 1994, and undertook extensive consultation with service person groups, the Minister, the Administrative Appeals Tribunal, the DVA, the Repatriation Commission and other interested organisations, individuals and government departments.

The Committee reported in March 1994, and its key recommendations included:

Formal endorsement by the Government of certain governing principles for the Australian Repatriation System 13 ;

That there be no change to the onus of proof for either operational or non- operational service, but that the standard of proof for operational service be changed to "reasonable satisfaction", with a residual benefit of doubt going to the veteran 14 ;

An expert Medical Committee be established to resolve general medical issues and to formulate statements of principle for application for all decision making 15 ;

Legislative amendment of the causation provisions of the Principal Act to simplify their wording 16 ;

That the Seaman's War Pensions and Allowances Act 1940 be abolished and mariners be brought under the Principal Act 17 ; and

Certain administrative improvements take place within the DVA 18 .

The Bill represents both the implementation of the Budget package for the Veterans' Affairs portfolio and the response to the Report of the Veterans' Compensation Review Committee. The Bill does not implement all of the Committee's recommendations.

Main Provisions
Standard of Proof

Section 120 of the Principal Act sets out the requisite standard of proof for deciding whether a particular disease or death is war related, when considering an application for benefits. In particular, section 120(3) of the Principal Act provides that there must be a "reasonable hypothesis" of connection between the relevant injury, disease or death, based on the material available, before the Repatriation Commission can be satisfied beyond reasonable doubt that there is an entitlement to a benefit. The interpretation of this section at by the Administrative Appeals Tribunal and lower courts has caused concern, and has led, on occasion, to a lack of consistency in decision making, and the determination of medical questions by non- specialist tribunals. 

In Bushell v Repatriation Commission, the High Court stated that a hypothesis would be "reasonable" where:

"..the material points to some fact or facts... which support the hypothesis and if the hypothesis can be regarded as reasonable if the raised facts are true." 19 

More importantly, it was also stated that even if medical or scientific opinion supporting a hypothesis had little support in the medical profession or among scientists, this did not necessarily mean that it was not reasonable within the meaning of the Act. Only if a hypothesis were contrary to proved scientific facts or to the phenomena of nature, or obviously fanciful, impossible, incredible, untenable, remote or tenuous, would the hypothesis be unreasonable within the meaning of the Act 20 . The incidence of such cases would be rare.

"...the case must be rare where it can be said that a hypothesis, based on the raised facts, is unreasonable when it is put forward by a medical practitioner who is eminent in the relevant field of knowledge. Conflict with other medical opinions is not sufficient to reject a hypothesis as unreasonable." 21 

The Bill seeks to rectify the position concerning the requirements for a "reasonable hypothesis" under the Act to ensure a more stringent medical and scientific basis for hypotheses. In particular, the situation where one eminent scientific or medical opinion lacking firm scientific or medical foundations would be sufficient to establish a "reasonable hypothesis" under the Act will be avoided 22 . This is to be achieved by the creation of the Repatriation Medical Authority, an independent body of 5 eminent medical specialists, which is to decide specific medical issues concerning veterans, by way of the issuing of Statements of Principles.

Clause 9 inserts section 120A and 120B into the Principal Act. Proposed section 120A ensures that a hypothesis regarding a disease, injury or death cannot be connected with service unless there exists in force a determination of the Repatriation Commission or a Statement of Principles determined by the Repatriation Medical Authority upholding that hypothesis. This requirement does not apply if neither a Statement of Principles nor a determination in respect of that injury, disease or kind of death is in force. The proposed section also prevents the Repatriation Commission from making a determination in respect of a particular kind of disease, injury or death unless or until the Repatriation Medical Authority determines a Statement of Principles in relation to that kind of disease, injury or death, or declares that it will not do so. Proposed section 120B provides for similar restrictions relating to other particular claims made after 1 June 1994 to which the "reasonable satisfaction", rather than the "reasonable hypothesis" standard of proof applies. 

Repatriation Medical Authority

Clause 11 inserts a new part XIA into the Principal Act to establish the RMA and outline its powers and functions. Proposed section 196A establishes the RMA as a body corporate with perpetual succession and the power to sue and be sued. Proposed section 196B gives the RMA the power to determine a Statement of Principles in relation to a kind of injury, disease or death setting out at least minimum factors and which of those factors must be related to service rendered by a person, to constitute a "reasonable hypothesis" for the purposes of the Principal Act. The RMA is also empowered to carry out an investigation into a kind of injury, disease or death either at its own initiative, or as a result of a request to do so under proposed section 196E. On completion of an investigation, the RMA is obliged to state that it will or will not make a Statement of Principles regarding that kind of injury, disease or death. The RMA also has the power to review the contents of Statements of Principles as a result of requests under proposed section 196E. Proposed section 196C prohibits the RMA from carrying out any new research work for the purposes of an investigation, but enables it to request information from the Department, or request the Department to carry out research to confirm or disprove information about the type of injury, disease or death. Proposed section 196D makes determinations made by the RMA disallowable instruments. Proposed section 196E allows claimants, the Repatriation Commission or veterans' lobby groups to request the carrying out of an investigation under proposed section 196B. Proposed section 196F allows claimants, the Repatriation Commission, veterans' lobby groups or persons with relevant expertise to make a submission which does not deal with legal matters to the RMA relevant to the investigation. Proposed sections 196K- 196T are administrative and deal with membership of the RMA, and remuneration, tenure, resignation, termination, allowances of members, along with the conduct and procedure of meetings of the RMA. 

Australian Mariners

At present, the Seaman's War Pensions and Allowances Act 1940 (SWPA) is the major piece of legislation dealing with benefits for veteran mariners. The SWPA provides for the payment of pensions and gratuities in respect of death or incapacity incurred during the course of employment as an Australian mariner, defined in section 3(1) of the Act. The eligibility criteria for a pension under this Act are stricter than under the Principal Act, requiring the incapacity or death to be a direct result of the employment, under section 12 of the Act. The Bill transfers responsibility for pensions under the SWPA from that Act to the Principal Act. Clause 47 repeals the SWPA and clauses 48 to 68 are transitional provisions which preserve payments under the SWPA or its regulations, preserve claims and determinations currently on foot, and treat determinations under the SWPA or its regulations as equivalent under the Principal Act. 

At present, "Australian mariner" is defined in section 5C(1) of the Principal Act, but benefits under the Principal Act are restricted to claims under Part III of the Principal Act, which concerns service pensions. Under section 14 of the Principal Act, veterans can apply for benefits. A "veteran" is defined in section 5C(1) of the principal Act as having rendered eligible war service under section 7, which requires service of various types, including operational service. Clause 12 amends section 5C(1) to remove Australian mariners from the definition of "veteran" within the meaning of the Principal Act, but clause 14 amends section 7 of the Principal Act to deem that Australian mariners employed in operational service rendered eligible war service for the purposes of the Principal Act. Clause 13 amends section 6 of the Principal Act, which deals with conditions of operational service. The clause amends section 6 to outline the circumstances when Australian mariners have rendered operational service under the Principal Act. The clause amends section 6 to bring eligibility criteria for mariners broadly into line with existing eligibility criteria for veterans under section 6 of the Principal Act.

Special and Intermediate Rates of Pension

Special and intermediate pensions are payable under sections 24 and 23 of the Principal Act respectively. To be eligible for the special pension, broadly speaking, a veteran had to be incapacitated to such an extent that the person was incapable of undertaking an aggregate of 8 hours per week of employment. Similarly, to be eligible for the intermediate pension, broadly speaking, a veteran had to be incapacitated to such an extent that the person was incapable of undertaking employment otherwise than on a part- time or intermittent basis (broadly, no more than 20 hours a week work). The purpose of these pensions was to cater for severely disabled veterans of a relatively young age who could never go back to work or support themselves and their dependants in old age 23 . Cases have arisen where these pensions were granted on the basis of claims that the veteran was prevented from commencing a new business because of the war injury, even though the veteran had completed a normal working life and had access to other benefits, such as superannuation 24 . Clauses 16 and 17 amend sections 23 and 24 of the Principal Act respectively to insert new eligibility criteria to rectify this shortcoming. Clause 16 inserts new eligibility criteria which apply to veterans making application for an intermediate pension after turning 65. In this case, veterans will not qualify if they have ceased remunerative work for reasons other than war caused incapacity, the veteran is prevented from engaging in remunerative work for some other reason or the veteran was previously engaged in part- time or intermittent work for some reason other than war caused incapacity. Clause 17 makes broadly similar amendments relating to applications for special pensions.
Comparable Foreign Pensions

At present, there is no requirement under the Principal Act for veterans to claim any foreign pension to which they may be entitled, although any claimed pension will be included under the relevant income test. The Bill amends the Principal Act to require service pensioners to claim any foreign pension to which they may be entitled. The ordinary income test, as calculated according to the modules in sections 41- D4 and 41- D5 of the Principal Act reduce the pension according to any excess ordinary income after the "free area" by a factor of 50c for every extra $1 earned over the "free area" 25 . Therefore, any successfully claimed foreign pension will increase total pensioner income by at least 50% of the foreign pension.

Clause 20 inserts a new section 36JA which allows the Secretary of the DVA to issue a written notice to a claimant for an aged service pension requiring them to take reasonable action within a specified period to claim a comparable foreign pension, if the Secretary is satisfied that they may be entitled to such a pension. Clauses 21 to 23 insert proposed sections 37JA, 38JA, and 39JA which are similar provisions to proposed section 36JA, but apply to claimants for invalidity service pensions, partner service pensions, and carer service pensions. Clause 24 is a similar provision applying to recipients of service pensions. Clause 25 inserts a new section 56EB which gives the Repatriation Commission the power to cancel or suspend the pension if it is satisfied that the particular person has not taken reasonable steps within the given time to obtain the foreign pension.

Partner Service Pension

Section 40C of the Principal Act establishes a regime of calculation modules to be used in calculating pensions according to the person's circumstances (number of dependant children, marital status and so on). At present, basic rates of pension are calculated according to the modules in section 41- B1 of the Principal Act 26 . Under this calculation regime, members of couples receiving benefits receive a lower maximum rate of pension than either non- partnered veterans, illness separated or respite care couples or members of couples receiving neither pensions nor benefits. Furthermore, section 38N of the Principal Act stipulates that pensions for widows or widowers or non- illness separated spouses is calculated under the modules in section 44. These modules carry the same lower maximum rate of pension as in section 41- B1. The practical effect is that a partnered pensioner who ceases to be a member of a couple is precluded from moving to the higher rate of pension by virtue of section 38N. Persons in this position have transferred to analogous benefits under the Social Security Act 1991, at the higher rate. The amendments will remove the need for these people to transfer by making the higher rate available.

Clause 32 amends section 40C of the Principal Act to substitute a new regime of calculation modules, while clause 36 repeals the rate calculators in section 44. This allows the basic rate calculators in sections 41 and 42 to be used for partner service pensioners who are no longer members of a couple. Clauses 33 and 34 deal with pensioners who return to payments under the Principal Act, rather than social security. The clauses ensure that pensioners only receive a half payment for the first instalment of pension so that they do not receive 2 full fortnightly payments of pension one week apart 27 .

Clause 35 amends section 42- C3AB of the Principal Act which is a calculator relating to shared care arrangements regarding children. The clause inserts different rules for calculating pension rates for pension recipients with dependent children, depending on whether the person is a veteran or not. This amendment is necessary since non- veterans previously had no access to child related payments under the Principal Act.

Income Support Supplement

Clause 44 inserts a new Part IIIA into the Principal Act, and creates a new benefit, the income support supplement. Proposed section 45A outlines the eligibility criteria for the supplement. To qualify, a person must be a war widow or widower, an Australian resident, and either have reached retiring age, have a dependent child or be permanently incapacitated for work. Permanent incapacity is defined to be permanent blindness or at least 85% incapacity to work. Proposed section 45B states that the supplement is not payable in certain circumstances including where the person is incarcerated or has not provided a tax file number. Proposed section 48D restricts the availability of dual pensions, while proposed section 45E allows a war widow or widower to elect to continue to receive a social security pension, which they already receive, in lieu of the supplement. Proposed sections 45I to 45O are procedural provisions governing the form in which claims for the supplement must be made, and how such claims have to be lodged. Proposed section 45P allows the Secretary to undertake an investigation into matters to which a claim relates. Proposed section 45Q set out the duties of the Repatriation Commission when considering claims. Proposed sections 45S to 45V outline the manner in which basic rates of income supplement are to be calculated, according to the base modules table in proposed section 45V, and the specific calculation modules in proposed sections 45W to 45ZI. These calculation modules are used according to the circumstances of the individual claimant, namely whether the claimant has dependant children, whether rent allowance is payable, whether a remote area allowance is payable and other factors. These proposed sections also cover bereavement payments, and the operation of income and assets tests in determining the rate of supplement. 

Endnotes

1 The Hon. Justice P.B. Toose CBE, Independent Inquiry Into the Repatriation System, AGPS, Canberra, 1975. 

2 Ibid. 

3 The historical background is taken primarily from The Auditor- General, Audit Report No. 8, 1992- 93, Efficiency Audit, Department of Veterans' Affairs, Compensation pensions to veterans and war widows, AGPS, Canberra, 1992, Appendix 1. 

4 (1992) 175 CLR 408. 

5 A Fair Go, Report on Compensation for Veterans and War Widows, AGPS, Canberra, March 1994, p 5. 

6 The Auditor- General, Audit Report No. 8, 1992- 93, Efficiency Audit, Department of Veterans' Affairs, Compensation pensions to veterans and war widows, AGPS, Canberra. 1992

7 Ibid, p xii. 

8 Ibid, p xiii. 

9 Ibid, p xx.

10 Ibid, p xx- xxi. 

11 Ibid, p xxiv- xxv. 

12 Ibid, p x. 

13 A Fair Go, Report on Compensation for Veterans and War Widows, p 11. 

14 Ibid, p 28- 29. 

15 Ibid, p 29. 

16 Ibid, p 48. 

17 Ibid, p 130. 

18 Ibid, p 134- 135. 

19 (1992) 175 CLR 408, per Mason CJ, Deane and McHugh JJ, at p 414. 

20 Ibid, at p 414- 415. 

21 Ibid, p 415. 

22 Explanatory memorandum, p 3. 

23 Ibid, p 20. 

24 Ibid.

25 The "free area" is a particular dollar amount which can be earned by the person without losing any of the pension. 

26 Where there are no dependent children. 

27 Explanatory Memo, p 31. 

Marco Bini Ph. 06 277 2476

Bills Digest Service 7 June 1994

Parliamentary Research Service

This Digest does not have any official legal status. Other sources should be consulted to determine the subsequent official status of the Bill.

Except to the extent of the uses permitted under the Copyright Act 1968, no part of this publication may be reproduced or transmitted in any form or by any means, including information storage and retrieval systems, without the prior written consent of the Parliamentary Library, other than by Members of the Australian Parliament in the course of their official duties.

Published by the Department of the Parliamentary Library, 1994.
	

	
	
	


Veterans' Affairs (1994-95 Budget Measures) Legislation Amendment Bill 1994
Page 7 of 7

