The 1986 Federal Court Case (3 judges) of Banovich provides the critical precedent in determining “remunerative work” within VEA Section 24.
The precedent is:

"remunerative work which the respondent was undertaking" should be read as a reference to the type of work which the member previously undertook and not to any particular job.

An analysis of every judge’s view in relation to that precedent, as expressed in the Court Cases listed two tables below, is shown in the table immediately below:
	Judge
	RM = Yes any previous work
	RM = No any previous work
	Case

	Whitlam
	Yes - para 36
	 
	Repat v Hendy

	Emmett
	Yes - para 36
	 
	Repat v Hendy

	Stone
	Yes - para 36
	 
	Repat v Hendy

	BEAUMONT
	Yes - page 4
	 
	Flentjar v Repat

	BRANSON
	Yes - page 4
	 
	Flentjar v Repat

	 MERKEL 
	Yes - page 4
	 
	Flentjar v Repat

	Fox
	Yes - paras 13 & 17
	 
	Starcevich v Repat

	Jenkinson
	Yes - para 2
	 
	Starcevich v Repat

	Neaves
	 
	No - paras 14-18
	Starcevich v Repat

	Fisher 
	Yes - para 23
	 
	Banovich v Repat

	Beaumont 
	Yes - para 23
	 
	Banovich v Repat

	Wilcox 
	Yes - para 23
	 
	Banovich v Repat

	NICHOLSON 
	Yes – para 26
	 
	Forbes v Repat

	Spender
	Yes - paras 22, 23
	 
	Hall v Repat
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	Repatriation Commission v Hendy [2002] FCAFC 424 (19 December 2002)
	FCA
	15
	19/12/2002
	3

	John Joseph Flentjar v Repatriation Commission [1997] 1200 FCA (10 October 1997)
	FCA
	9
	10/10/1997
	3

	Re: JOSEPH FREDERICK STARCEVICH And: REPATRIATION COMMISSION
	FCA
	17
	6/10/1987
	3

	Re: PETER BANOVICH And: THE REPATRIATION COMMISSION 1986
	FCA
	14
	17/11/1986
	3

	Forbes v Repatriation Commission [2000] FCA 328 (24 March 2000)
	FCA
	14
	24/03/2000
	1

	NOEL TERRANCE HALL v. REPATRIATION COMMISSION
	FCA
	12
	22/06/1994
	1


	REPATRIATION COMMISSION v LESLIE ARTHUR HENDY N 566 OF 2002 

WHITLAM, EMMETT & STONE JJ  19 DECEMBER 2002  SYDNEY 
36 The Tribunal's task was to assess what the Veteran probably would have done, if he had none of his service disabilities during the assessment period. The requirement to consider "remunerative work that the veteran was undertaking" does not mean a particular job with a particular employer but the substantive remunerative work that the Veteran had undertaken in the past. That is the exercise that the Tribunal undertook. The Tribunal was not bound to limit its consideration to the last employment that the Veteran actually undertook.


	John Joseph Flentjar v Repatriation Commission [1997] 1200 FCA (10 October 1997) FEDERAL COURT OF AUSTRALIA 

Even if the difference between Mr Flentjar's capacity to drive at the age of 77 and the likelihood that he would have chosen to do so to produce income is put to one side, the difficulty, in my view, with the above submission is its failure to identify the relevant "remunerative work that the veteran was undertaking" within the meaning of s 24(1)(c) of the Act. As the Full Court of this Court pointed out in Banovich v Repatriation Commission (1986) 69 ALR 395, at 402, when considering the provision analogous of section 24(1)(c) in the Repatriation Act 1920 (Cth),"remunerative work" in this context refers to a type of work which the veteran previously undertook and not to any particular job (see also Doig v Repatriation Commission (Lindgren J, 18 December 1996, unreported).


	Re: JOSEPH FREDERICK STARCEVICH And: REPATRIATION COMMISSION No. WAG94 of 1986 Social Security Benefits 

Judge 1 – Fox

13.  Where a veteran has undertaken different types of work, the meaning of "remunerative work" in para.(c) is ambiguous. The use of the phrase "prevented from continuing to undertake" in relation to "remunerative work" does suggest the last remunerative work undertaken, but this is not necessarily so. The use of the indefinite "remunerative work" simpliciter, rather than "the remunerative work", tends against this construction, and "continuing" can also mean resuming after a suspension or interruption. Furthermore, both paragraphs of sub-s. (2) look to a wider concept of "remunerative work":  this is especially so of para.(b).

14.  It was submitted for the applicant that the reference to "remunerative work" in para.24(1)(c) includes the main or chosen, rather than the last, remunerative work undertaken by a veteran, and that in the case of the applicant it was or included farming work. It was submitted that if remunerative work to be considered under the paragraph is farming, the applicant comes within the terms of the paragraph.

15.  Counsel for the respondent contended that the construction placed upon "remunerative work" in the first limb of para. 24(1)(c) by the Tribunal, namely the last remunerative work, applied to the whole paragraph. She supported her submission by pointing to the legislative history of the TPI pension, as summarised in the Acting Minister's Second Reading Speech in introducing the Repatriation Legislation Amendment Bill 1985 as follows:

"Since 1920, there has been a special rate of disability pension payable in circumstances where, because of total and permanent incapacity resulting from war service, a veteran has been unable to resume or to continue in civil employment. The special or TPI rate pension was designed for severely disabled veterans of a relatively young age who could never go back to work and could never hope to support themselves or their families or put away money for their old age. It was never intended that the TPI rate would become payable to a veteran who, having enjoyed a full working life after war service, then retires from work possibly with whatever superannuation or other retirement benefits are available to the Australian work force."

Later in the speech, the Acting Minister said:-

"...the TPI rate pension can become payable only when a veteran is totally and permanently disabled by accepted disabilities and is thereby precluded from continuing to engage in remunerative work. If a person has had the usual span of a working life or has retired voluntarily or has left employment for reasons other than accepted disabilities, a TPI pension is not payable. It would be in only very rare cases that any veteran beyond the normal retirement age could be eligible for this pension."

16.  The Second Reading Speech is, however, of no assistance in resolving the ambiguity to which I have referred. It is clear that the intention was that the TPI pension should only be payable to veterans forced (sooner or later) into retirement by their war injuries, but the Speech is silent as to how premature retirement is to be assessed in a case such as the present, where the veteran has been forced out of his preferred occupation into other remunerative work, and then into retirement from that work, by his war injuries.

17.  Banovich v. Repatriation Commission (1986) 69 ALR 395 ("Banovich") was a case decided by the Full Court of this Court under Schedule 2 of the Repatriation Act 1920, which set out the entitlement to a TPI pension and was in terms very similar to s.24. It was there held that the "work" need not be the last employment, or work generally, but related to a "type" of work previously undertaken. It was also said that "the loss referred to in para. (1)(b)(iii) may be caused either by a loss of existing employment or by an inability to obtain new employment".



	Judge 2 - Jenkinson

2.  A critical question is whether paragraph 24(1)(c) of the Veterans' Entitlement Act 1986 comprehends any "type of work" (other than a type of work which might, perhaps, be put out of consideration on the ground that it had been undertaken for only a very short period) which the veteran had at any time undertaken and which otherwise satisfies the criteria ordained by that paragraph, or comprehends only that particular "type of work" (to adopt the term used by the Full Court in Banovich v. Repatriation Commission (1986) 69 CLR 395 at 402) which, of those types of work otherwise satisfying those criteria, was the last to be undertaken before the veteran made application for increase in the rate of pension to that prescribed by section 24. The imperfect past tense of the adjective-clause, "that the veteran was undertaking", suggests that a particular time or period of time will have been indicated in a preceding clause as the time or the period when the undertaking of work postulated by that clause occurred. No such an indication is clearly to be discerned.  It might perhaps be thought that the time indicated is the time which immediately preceded the time when the prevention, which is postulated for the purposes of paragraph 24(1)(c) as in effect at the time when the application of the section to the veteran is being determined, supervened. But that would not be consonant with the opinion of the Full Court in Banovich v. Repatriation Commission (1986) 69 ALR 395 at 402 that "a member's loss of particular employment for a reason unrelated to a war disability would never destroy a member's subsequent entitlement to claim a special rate pension; the question would remain, at the relevant date for determination of a claim, whether the member was prevented by his or her war-related incapacity - and by that incapacity alone - from continuing in that field of remunerative activity."  That opinion seems to contemplate that the provision now contained in paragraph 24(1)(c) may be satisfied notwithstanding the intermission of a substantial period between the last time when the relevant type of work was undertaken and the time when incapacity from war-caused injury or disease prevented the veteran from continuing to undertake that type of work. However, the terms of section 24 in its statutory context do not in my opinion suggest any other particular time or period of time. Nor do I find anything in the language of the section to justify confinement of the application of paragraph 24(1)(c) to that type of remunerative work which was the last of several types of remunerative work to satisfy the criteria literally expressed in that paragraph. Counsel for the respondent sought to rely on Parliamentary observations, which Fox J. has set out, to indicate a legislative intention to confine the application of the paragraph in that way, but I agree with his Honour that those observations do not assist the respondent.



	Judge 3 – Neaves

14.  I am unable to accept this alternative submission. In my opinion, to give the paragraph the meaning suggested would require the redrafting of its provisions. That is not a permissible approach.

15.  I think it is fair to assume that the draftsman of sub-s.24(1) did not have in contemplation a case such as the present where a period of ten years elapsed between the date when the veteran ceased to be engaged in remunerative work of any kind and the making of the application for an increase in the rate of his war pension. I have no doubt that the expectation was that a veteran who ceased, by reason of incapacity from war-caused injury or war-caused disease, or both, to undertake remunerative work in which he was engaged would thereupon apply for an increase in the pension rate. The language of the provision seems to be to reflect that expectation for in such circumstances it would be natural to focus attention upon the remunerative work on which the veteran had then recently been engaged, not on remunerative work that he may have undertaken at some earlier point in his working life.

16.  I am also of opinion that the requirement that the veteran be one who is prevented from "continuing" to undertake remunerative work that he was undertaking points in the same direction. The context, I think, suggests a state of affairs which has been continuing and which is interrupted by incapacity attributable to war-caused injury or disease. The expression is not, so it seems to me, apt to describe a state of affairs which existed at some time in the past but which the veteran is prevented from taking up afresh after having in the intervening period undertaken other remunerative work.

17.  In my opinion, it accords with the legislative intention to construe the reference in par.(c) to "remunerative work that the veteran was undertaking" as meaning, in a case where a veteran has engaged successively in different kinds of remunerative work, the remunerative work which the veteran was most recently undertaking.

18.  Reference was made during argument to what was said by a Full Court of this Court in Banovich v. Repatriation Commission (1986) 69 ALR 395 particularly at p 402. I have not myself found what was there said as providing any assistance in resolving the issue that arises in the present proceeding. Different issues arose in that case and what was there said must be read in that context.




	Re: PETER BANOVICH And: THE REPATRIATION COMMISSION No. NSW G178 of 1986 Repatriation 

IN THE FEDERAL COURT OF AUSTRALIA - NEW SOUTH WALES DISTRICT REGISTRY - GENERAL DIVISION

Fisher J. - Beaumont J.- Wilcox J.

HRNG – SYDNEY - DATE 17:11:1986

23.  We accept that the loss referred to in para.(1)(b)(iii) may be caused either by a loss of existing employment or by an inability to obtain new employment.  There is no difficulty in regarding either circumstance as preventing the member "continuing to undertake" remunerative work.  But it is, in our opinion, erroneous to read the phrase "remunerative work that the member was undertaking" as referring to a particular job with a particular employer.  The term "remunerative work" is used in the Schedule in a context which indicates an intention to refer to work generally:  see, for example, para.(1)(b)(ii), para.(2)(b), para.(3). Consistently with that user the phrase "remunerative work which the respondent was undertaking" should be read as a reference to the type of work which the member previously undertook and not to any particular job.  It follows that a member's loss of particular employment for a reason unrelated to a war disability would never destroy a member's subsequent entitlement to claim a Special Rate pension;  the question would remain, at the relevant date for determination of a claim, whether the member was prevented by his or her war-related incapacity -- and by that incapacity alone -- from continuing in that field of remunerative activity.




	RONALD McEWAN FORBES v REPATRIATION COMMISSION 

Federal Court of Australia W100 OF 1999 R D NICHOLSON J 24 MARCH 2000 PERTH

26   In relation to point one, it was not in dispute here that the reasons of the Tribunal had identified the relevant “remunerative work that the veteran was undertaking” as “transport company manager/driver”.  It was common ground that the reference in s 24(1)(c) to such work was a reference to the type of work in which the applicant had engaged and not to his last form of employment or to a particular job with a particular employer:  Banovich v Repatriation Commission (1986) 69 ALR 395; Starcevich v Repatriation Commission (1987) 18 FCR 221.




	NOEL TERRANCE HALL v. REPATRIATION COMMISSION No. QG127 of 1992 FED No. 458/94 Defence and war (1994) 33 ALD 454 

FEDERAL COURT OF AUSTRALIA 
SPENDER J

BRISBANE, 6 June 1994

#DATE 22:6:1994

22.  It is clear the Tribunal found the appellant to be totally disabled from March 1990; so much appears from paragraph 26 of its reasons.  From that date, as a matter of fact, Mr Hall satisfied the first limb of 24(1)(c) of being prevented from continuing to undertake remunerative work of the kind he had once engaged in.  In Starcevich v. Repatriation Commission (1987) 18 FCR 221 at 225, Fox J said:

"Banovich v. Repatriation Commission (1986) 6 AAR 113; 69 ALR 395 (Banovich) was a case decided by the Full Court of this Court under Sch. 2 of the Repatriation Act, which set out the entitlement to a TPI pension and was in terms very similar to s. 24.  It was there held that the 'work' need not be the last employment, or work generally, but related to a 'type' of work previously undertaken.  It was also said that 'the loss referred to in subs (1)(b)(iii) may be caused either by a loss of existing employment or by an inability to obtain new employment'."

23.  In Banovich v Repatriation Commission 69 ALR 395, the Full Court (Fisher, Beaumont and Wilcox JJ) said, at 402:
"We accept that the loss referred to in para (1)(b)(iii) may be caused either by a loss of existing employment or by an inability to obtain new employment.  There is no difficulty in regarding either circumstance as preventing the member 'continuing to undertake' remunerative work.  But it is, in our opinion, erroneous to read the phrase 'remunerative work that the member was undertaking' as referring to a particular job with a particular employer.  The term       'remunerative work' is used in the Schedule in a context which indicates an intention to refer to work generally:
see, for example, para (1)(b)(ii), para (2)(b), para (3), Consistently with that use, the phrase 'remunerative work which the respondent was undertaking' should be read as a reference to the type of work which the member previously undertook and not to any particular job.  It follows that a member's loss of particular employment for a reason unrelated to a war disability would never destroy a member's subsequent entitlement to claim a special rate pension; the question would remain, at the relevant date for determination of a claim, whether the member was prevented by his or her war-related incapacity - and by that incapacity alone - from continuing in that field of remunerative activity."
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